
 

 To:  The Fair Political Practices Commission 

 From: Bill Lenkeit 

 Date: April 15, 2015 

 Re: April 2015 Commission Meeting Item #8 

 Several years ago, recognizing that the Act's mechanized conflict of interest 

formulas had strayed so far from its intended language, and the long established basic 

foundations of conflict of interest principles, that the regulations bore little relationship to 

either, then-Chair Ravel directed staff to embark on a project to completely overhaul 

those regulations. The directive was to take a fresh look at everything and to find a way 

to implement the meaning of the Act in a clear and easily approachable manner, using 

common sense analysis rather than the numerical calculations established under the then 

existing structure.  The project was to include a thorough examination of the regulatory 

history of each regulation in order to have a complete understanding of the development 

of the regulations and to address necessary issues for proposed solutions. 

 Under the Act, once an official has a defined financial interest, he or she is 

prohibited from participating in any decision "if it is [1] reasonably foreseeable that the 

decision will have a [2] material financial effect, [3] distinguishable from its effect on the 

public generally" (emphasis added), on that financial interest.  In our attempt to quantify 

factors that are not, and were never intended to be, quantifiable, in a so-called quest for 

"bright lines," numbers were substituted for reason. A reasonable foreseeable possibility 

became a substantial likelihood. A material financial effect meant, as an example, for a 

small business owner only effects of $20,000 or more. And the public generally test 

became so complicated that the Enforcement Division represented that it did not have the 

resources necessary to figure it out and asked the Commission to clarify that it was really 

an "exception," giving the respondent the burden of showing that it applied.  

 Instead of a legal analysis, the conflict of interest determination was left to odds-

makers, bookkeepers, and survey takers. This in turn lead to a major problem identified 

by Chair Ravel and observed from her experience based at the county level dealing with 

PRA issues, that staff advice letters, beside being too long and involving too many 

unnecessary steps, frequently did not provide an answer, almost always ending up with 

ten plus pages that essentially concluded "here are the rules, you make the call."  Her 

view was that we were the experts, and the process should not be so complicated that we 

could not figure out the answer and make the call ourselves.  

 

 Given the new direction, staff completed a thorough review of the background 

and history and developed a restructured plan for the Act's conflict of interest regulations 

that sought to apply common sense principles in place of the mechanical formulas.  Staff 

presented its research to the Commission at the April 2013 meeting, along with a plan for 



the reorganization of the regulations.  The overall proposal to move away from 

determinative measurements and toward the application of common sense principles was 

approved by the Commission at that meeting and has been reaffirmed at each of the 

various steps along the way. 

 

 The current item, while taking some steps to continue that process, does not go far 

enough. It does not sufficiently deal with the root problem in the current analysis--that of 

the first-prong of the current "significant segment/substantially the same manner" test 

that is supposed to determine what public generally means. There is also a nagging issue 

that was intended to be presented to the Commission as a primary issue from the 

beginning of this project that has now been completely avoided. Additionally, there is 

one confusing change that was never identified as part of any public comment (IP) notice 

or included in the 45-day notice that modifies the long standing exemption for owners of 

three or fewer rental properties that arose from rent control decisions as presented in the 

Commission's Ferraro Opinion, a rule in effect since 1978. Apparently, the exception is 

now swept into a broad exception that applies to  "all interests in business entities or real 

properties" without any discussion of the reasoning for this change or how it relates to the 

discussion in Ferraro that lead to the creation of the exception in the first place. Finally, 

some of the remaining language is unclear, as discussed below.  

  

 The two major issues concern the use of the term "significant segment," with its 

corresponding percentage identification, and the continued application of the term public 

generally as an "exception."  To understand these concerns, it is helpful to review the 

history of the regulation and how it grew to be what is addressed in this item. 

 

 The Commission began its examination of adopting a regulation to apply the term 

public generally in the fall of 1975.  Much of the language contained in the PRA was 

taken from its predecessor, the Moscone Act. However, the Moscone Act used the term 

"significant segment" of the public generally while the PRA did not. The first question 

the Commission addressed was, absent the significant segment language, what was the 

"public generally." Or, more simply put, did the public generally mean everybody? 

 

 The Commission quickly realized that to read the term public to mean every 

single member of the public would render the phrase meaningless, as few if any 

governmental decisions will affect every single person.  Examples considered decisions 

affecting all taxpayers, business sales, consumer purchases, homeowners, drivers, etc.    

Research of case law turned up support for a lesser than all interpretation in the form of a 

case involving actress Mary Pickford and a "public offering," where the court declared 

that such an offering need not be made to every member of the public.     

 

 Citing the above examples, Chairman Lowenstein indicated that it appeared 

necessary to read the term "significant segment" back into the definition, intending it to 

cover heterogeneous or  "amorphous" groups contained within the overall public, united 

by a common broad based element, not limited to a particular business, industry, or 

profession.  There original regulation, adopted on February 3, 1976, provided: 



 "A material financial effect of a governmental decision on an 

official's interests, . . . is distinguishable from its effect on the public 

generally unless the decision will affect the official's interest in 

substantially the same manner as it will affect all members of the public or 

a significant segment of the public.  Except as provided herein, an 

industry, trade, or profession does not constitute a significant segment of 

the public generally." 

 

 This regulation presented the Act's first use of the terms "significant segment" and 

"substantially the same manner," which later became the basis for the current two- 

pronged-test. But unlike the current test, it is clear that neither of these conceptual terms 

were intended to be quantified, either by percentages or numbers of individuals or actual 

dollar effects measured on each member of the public affected. 

 

 In the early 1990s, for reasons that are not specifically determinable through a 

search of the regulatory file or other means, but most likely was carried in on the wave at 

that time to establish exact thresholds for measuring all portions of the conflicts analysis, 

the term "significant segment" changed from a general concept of a broad based public 

segment to an exact numerical measurement.  The measurement was set at ten percent or 

an exact number that varied by what financial interest was being measured.  For 

individuals, it was 5,000 people in the jurisdiction.  This change redefined "public" to 

mean, at most, one out of ten people.  

 

 To counterbalance this incredibly low threshold, the term "substantially the same 

manner" was intentionally strictly applied, using a dollar-to-dollar comparison method, 

rather than an overall percentage effect basis. While the regulation provided that 

substantially the same did not mean exactly the same, little guidance beyond that was 

given.  The end result was that the public generally test was almost never able to be 

determined.
1
 This eventually lead to a problem that arose sometime during the late 

1990s/early 2000s period of restructuring the regulations into the eight step process, 

when Enforcement was challenged by a Respondent that he had not violated the Act 

because he had not been financially affected in a manner distinguishable from the public 

generally.  Enforcement stated that public generally was treated as an exception that the 

Respondent had to prove applicable.  The Respondent countered that was not how it was 

laid out in the Act and nothing else indicated that was the rule either.  

 

 Enforcement then proposed drafting regulations to clearly state that the public 

generally test was to be applied as an exception for the Respondent to prove, claiming 

that they had always applied it that way.  Enforcement rightfully argued that the rule was 

so difficult to determine, that there was no way they could figure it out in many cases 

without the expenditure of considerable resources including the hiring of outside 

                                                        
1 In response to an advice request that provided information that the entire jurisdiction's property values 

would increase by a fixed percentage, staff provided a response that two-percent in dollar value up or down 

compared to the official properties on ten percent of property owners within the jurisdiction would meet the 

test.  When staff proposed to codify this rule by regulatory amendment, the Commission rejected the 

proposal because it would be "too hard ... to figure out." 



consultants to collect the information needed. Legal then drafted a memo to the 

Commission representing that a regulation was needed to merely codify the exiting law 

that treated public generally as an exception. As the sole support for this claim, the memo 

cited the word unless in the original regulation (see above) and argued that, by the use of 

that word alone, the Commission had intended the public generally rule to be an 

exception from the inception of the regulation in 1976. 

 The problem with this representation is that an examination of the record shows 

that the exact opposite is true--that the public generally rule was, in fact, as the statute 

indicates, intended to be included as one of the four elements to establish a conflict of 

interest violation.
2
 This fact was emphasized in the Thorner Opinion (1975) 1 FPPC Ops. 

198, p. 5, issued while the regulation was being drafted; in the Owen Opinion, (1976) 2 

FPPC Ops. 78, p. 4, issued four months after the regulation had been drafted, and in a 

memorandum prepared by Chairman Lowenstein in December 1975 as part of the 

drafting of the regulation. (See attached.)  Additionally, public generally was cited as an 

element in a seminal FPPC case, Consumers Union of United States, Inc. v. California 

Milk Producers Advisory Board (1978) 82 Cal. App. 3d 433, ironically, a case that was 

cited in a subsequent memo to the Commission as support for the view that the 

Commission had always treated public generally as an exception. 

 From the onset of this project, the goal was to do what should have been done in 

the first place--fix the language applying the public generally test so that it was clear 

enough for everyone to understand.
 3

  There appeared to be something inherently wrong 

when a government agency makes a rule so complicated that it cannot figure it out itself, 

and solves that problem by switching the burden to the other side, telling them here, if 

you want to use it, you figure it out.  

 The manner of applying the public generally test should be of particular concern 

because under the current system, this factor tends to not always show up on 

Enforcement's radar, as it is not something they have to deal with unless raised by the 

other side.  Because not all public officials have the necessary knowledge or resources to 

navigate the complexities of the PRA, the unintended consequences of applications like 

this have a chilling effect on an individual's desire to participate in the public process.  A 

least one recent case fined an individual a fairly significant amount over a matter where 

the public generally exception likely applied.  Because the fine was reached by 

stipulation, it was never questioned by review.  Government agencies should make sure 

necessary precautions are taken to eliminate such results.  

                                                        
2 Having worked with all of the individuals who were involved in this process I wish to make it absolutely 

clear that I strongly believe that no intentional misrepresentations were made and that, due to the passage of 

time, the failure to completely research the record, and the fact that by that time public generally had been 

loosely referred to as an "exception" for a number of years, leading to a sort of "that's the way I always 

heard it to be" trap in the search for some justification of that believe. 
3 The original language that was to be presented in the identification of the four steps under Regulation 

18700 made this clear.  It was amended at the last minute to leave the official must establish requirement 

when staff realized that the public generally language would have to be clarified before that change could 

be made.. 



 This comment does not necessarily argue a position one way or the other as to 

who should have the burden, only that the Commission should be aware of all the facts, 

and that a problem exists, so it can make an informed decision regarding how the 

statutory language was meant to be interpreted. Staff's memo, and the proposed 

regulation, fails to address what started out as perhaps the most significant concern in the 

process of attempting to revise this regulation. 

 The second major concern is the continued identification of the public as a 

specific limited percentage of the public. It just does not have any rational basis, and it 

promotes difficulty in its application.  Precisely for that reason, this project has 

consistently eliminated the use of arbitrary numbers.  With this item, the Commission is 

supposed to be determining what constitutes the "public generally" as a concept, not how 

many specific members it takes to comprise that group.  While staff's memo correctly 

points out that the current ten percent threshold is too low, other than being somewhat 

higher, it provides no justification for why 25 percent is appropriate.  When a question 

was raised as to why 26 percent was OK but 24 percent was not, the answer was "as if 

anyone can calculate those numbers with that kind of precision."  If that is true, why are 

they being asked to?  Pulling a different number out of the hat does not solve the problem 

that began with the use of fixed numbers that do not take account of, and have little 

relationship to, the overall general circumstances involved. 

 Finally, there are a few other general factors worth noting that have not been 

raised above.  The language leaves out agricultural and industrial property. Was this 

intentional and if so why?  Subdivision (c) seems to raise more questions than it answers.  

Why is it necessary to state that something is unique if it is disproportional, and then give 

examples of some of the factors that would make it disproportional? What is meant by 

unique? And what does "interests in business entities or real properties resulting from the 

cumulative effect of the official’s multiple interests in similar entities or properties that is 

substantially greater than the effect on a single interest" attempt to change in the analysis 

and why?  The whole subdivision seems to say that something is unique if it is 

disproportional, and it is disproportional when the material financial effect on the 

official's financial interest is bigger.  It seems a lot of this is unnecessary and could be 

addressed more economically. 

 In closing, where this regulation makes significant improvement is in changing 

the analysis from a head-to-head comparison to determine if the financial effect is 

substantially the same to an overall determination of how an official is affected 

differently from the subject group.  In other words, what used to be referred to as a 

contrast of interests (tell how they are different) rather than a comparison of interests (tell 

how they are the same) before the word compare took on both meanings. 

 This should be the heart of the public generally examination.  All the rest 

unnecessarily confuses the issue.   At this stage of the analysis it has already been 

determined that the public official has a financial interest that is material financially 

affected by the governmental decision.  It should not take a lot of commentary to 

determine whether that affect is so noticeably different from everyone else when a 



decision has broad impacts on the general public that the public official's duty to the 

public is compromised. 

 If you truly believe that staff's proposed language represents the best product that 

that can be achieved, pass the regulation.  If you believe that further examination will 

result in a better product, take the time necessary to achieve that goal.  California's hard 

working public officials deserve no less. 
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