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BEFORE THE FAIR POLITICAL PRACTICES CCMMISSION

In the HMHatter of:

Opinion reguested by:
Kenneth Cory
State Controller

Mo. 75-094-2
Aprail 22, 19786

BY THE COMMISSION: We have been asked the follo.ing
guastion by Kenreth Cory, CTontroller of the State of California:

What restrictions and revorting requirerments
apply to gifts received by my wife ... and
to gifts received by my children?

Soecifically, Ccntroller Cory has ashz2d whether an
elected state officer has received a reportavle benefit when his
children eat meals at their £friends' houses or go on trips .ith
their friends' families, and whether 1t makhes any difference 1f
the children's friends are the children of anotner elected state
officer.

CONCLUSION

Gifts received by the spouse of an elected state
officer are the separate property of the spouse and do not have
to be disclosed under Chapter 7. Sections 87100, et s=eaq.
Similarly, gifts to the children are not 1ncomz to the state
officer and do not have to be reported. However, a gift
ostensibly made to the spouse or dependent child of an elected
state officer will be considered a gift to the official if:

1, The nature of the gift i3 such that the official
is likely to enjoy direct benefit or use of ths
gi1ft to at leoast the same extant as the
ostencible donse; and

2. Tne offici1al in fact enjoys such direct benefit
or use; and - )

3. Tnere are no additionel circumstances negating an
intent to make an irdirect gi1ft to the official.

Pursuant to this stancdard, the meals gnd trips ere bona fide
gi1fts to Controller Corv's children and, therefore, neither
reportable nor, 1f provided by 2 lobbyist, prohibited.
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ANRLYSIS

Controller Cory's opinicn reguest 1nvolszs consi
eretion of when, 1f er'er, a2 airit reocelved py th2 snouse Or
pendent ¢in1ld of an clected stat> officer snowvld b2 trentez
gift to tne officizl undeor tT7 Pol» _1cal F:iforn hct. Gove L
Code Szctions 81000, et ceg.~ Tne guestilor may acrise in several
conte«ts. If tho gift o re deermad male to Lhe official and f
it were made by 2 lobbyist and ewccedzd $10 1n value 1n & calandar
month, the making and fbhe receript of the ¢i1lt would constitute
violatrons of the aAct.”- Sections 86203, 8420<., Even 1£ not
recewed from a lobbyist, 1L thc value of the gift cguzalad or
exceeded $25, the gift vould b2 rvrepdrtable by the official.
Section 87207¢(aj(l).

For the reason

5 stztad im tne fi1rst pact of this
opinion, we conclude thet a gifu radz to LL- snouse oir docsn-
dent child of an clccted stace of ficer 15 ncither poohibitzd
by Secticns B:203 anid 83670% rer reororbiaule uander Scoctticon 87207,
However, the purposes of tn: Act ney not be ¢vaded b, channel-
ing girfte to the spouse or dependsz=prt chlld which otherwise
would be made Lo the cflic.z2l. It the szzond part of thasz

ominion, we consider thz f ctual considerations which deter-
mine when a gift oslensibly made to the spouse or ehild 1s
deemed to have bLezn made to the official. Finally, we con-
clude that under the standards set forth, the meals and trips
referred to 1o thz onpinion roquest are bona fide girfls to
Controller Cory's children and, thereflore, neither reportable
nor, Lf they are given by a lobbyist, prohibited.

~

I. .

A. Grftes recerved hy Lthe spoucse.

Controller Cory 1s required to disclose his cornunity
propertis inctaresc 1n the 1ncore 6f his wife., Section B8203G(a).
However, gifts recerva2d by Controller Cory's wiie are ner

1/ All statutcr, refarences are to the.CGovernmert
Code unless otherwise noted.
2/

Controll~r Cory's opinion reguest did not
specifically concern stated glrits frcem lobbyists and he has
stated that his femily do2s not intand to accept gifts from
lobbyists. Letter from LKenneth Cory to Fair Political Prac-
ticec Commission, hpril 5, 1976. Nevertholess, this opinion
wauld not respond fully to his cuostion without a discussion
of guLfts from lohby:sts, and suvch a dirscussion 15, therefore,
included hercan.
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separate property because gi1fts received by a spouse during
marriage are the separate property of that spouse. Cal. Const.
Art. I, Sec. 21; Civil Code Section 5107. Consequently, the
Controller has no community property interest 1n a gift re-
ceived by his wife and 1s nokt reguired to report 1ts receipt
under Section 87207.

Lobbyists arec prohibited from makxing girfts aggregating
more than 510 i1n a calenda:r monih to state candidates, elected
state officers, legislative officials or agency offic:ials.
Sections 86201, B6203. However, the statutory prohibition /
does not 1include gifts to spouses of the cnumorated officirals.=
Conseguently, the spouse of an elected officer is not prohibited
from receiving gi1fts from lobbyists.

B. Gi1fts received bv devnendent children.

Gifts received by the dependent children of Controller
Cory ate not reportable as income under Chapter 7 because the
Political Reform Act does not require public officials to
report gi1fts received by their dependent children. This con-
clusion 1s consistent with the established law of this state,
which ph9v1des that the i1ncome of a child is not 1ncome to the
parent.— Thus, Revenue and Tarction Code Section 17123(a)
states:

Amounts received with respect to the ser-
vices of a child shall be included 1in the
gross 1ncomr2 of the child and not in the
gross income of the parent, ....

]

3/ it 1s true that Section 86201 1includes gifts
made "directly or indirectly" to an elacted state official.
e do not Lbelieve a gift to the cnouse of an official 1is
necessarily an indirect g:irft to th> offici1al. 1In Part II of
this opinion we sct forth starlards for deteirm.aning when a
gift ostensibly made to thz spoucse or demsndent child of an
official may be deered a g1ft te the officizl.

4/ Tne general prohibitions of Sections 871040,

et seaqg., ao;ly to certain 1nvestments and interests owned by
Tthe s: cspouse and dependent children of a puwlic official, but
. the proh1b1t1ons do not 1include income received by the de-

pendent children. Section 87103 provides, 1n relevant part,
"... 1ndirect 1nvestment or 1interest means any lnvestment or
interest owned by the syouse or oepenJent ch1ld of a public
official, ... A business antity 1is controlled by a public
official 1f the public official, his ... spouse and dependent
children hold more than fi1fty perccnt of the ownerzhip 1nterest
in the entity. A public official haz a substantial interest

1n a trust when the official, his spouse and dependent children
have a present or future interest worth more than one thousand
dollar- ($1,000).
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Accordingly, a statem2nt of economic 1nterests disclosing
income of tre parent 15 not requirzd to disclose the income of
the ¢hild.

Gi1fils by lobbvists to dependent childrien of en elected
state offizer are not prohibited evecavse, a2s was the ces2 with
gi1fts to the spouse, giitc to dependent c¢hildéren are rot 1n-
cluded in the definiticon of "gift" in Section 862C1

II.

Part I of this opinion rakes 1t clear that girits to
the cpouse and d=pendznt childrer of an elected state cifficer
are not subject to the reporting provisions or the pLoh1o1tions
cf the Polizical Reform cckt. W2 do not bolisve, howsver, chat
the m2re fact that a gift 15 designated as a gift to the spous=z
or degpzndent chi1ld 1s conclusive for the purposes of the Politicel
Refcrm Act. Such an inkterpretation might tervpc doneors to crrcum-
vent the disclosure provisionsz wnd lobbysst restrictiors by
nating gifts to public officers b, chanreling ther through the
spouse ot dzpend2nt children of thne official. In ord=r to
prevent such abuse we bolieve th-t a gi1ft mad2 ostzasibly to
the spouse or dependent child of en elected officer constitutes
a grft to the official waitbin tns meaning ol the Politaical
Reform Ackt, 1r1f:

1. The nature of the gift 1s such that the cfficizl
13 likely to enjov direct benefit or use of tne
gift Lo at least thz same euxtent as thes o3ten-
sible doneze;

2, The official 1n fact enjoys such direct benefit
or use: and
\
3. There are no additional circumstances negating
the donor's intznt to make a gift to the ¢fficial.,

If these cricteria are met, we belicve that the doror
has made a gi1ft to the offigc:al within the meaning cf thz Act,
regardless of w.ﬂ}her the girft 1s addressed or delivered to tre

spouse oOr Chlld.é

5/ If a g1ft 1s received by both the hu-bend and
wife, the gi1ft 1s reportable only when the erstent of the
filer's 1nterest equals or enceeds $25, that 1s, when the
total value of the gift eguals or ewceeds $50. See Opinion
raquested by Asscmblyman Art Torres, 2 FPPC Opinions 31 (No.
75-163, February 4, 1976). /
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The first criterion is met 1f the official is likely
to enjoy direct benefit from or use of the gift to the same
ertert as his or her spouse or depandant children. For exanple,
a work of art, a television set or packaged foods and beverages
are, by their nature, li'.ely tc b2 shered and thus ths official
is likely to enjoy direct penefit or use of these gi1fts. On
the other hand, an article of clothipg, a vrist watcn or za free
hang gliding lesson given to the spouse or dcpendent child of
an of{ficial would not directly benelit the offici1al, and 1t
cannot be anticipated that tne official would use the gifts,
Accordingly, sucu gifis waylﬁ not, absent unusual cirrcumstances,

be gifts to tha official.>

Even if the first criterion is met, the gif:t 1s rot
received by the official unless bhe or she in facht uses or bepe-
fits from the gift. For exarple, 1f an officizl's spouss receivas
a painting which 1s hung 1n his or her office, the work of art
1s not a gi1ft to the official. Altbough a work of art is likely
tc be shared by both spouces, in this hypolhetical situation,
the offici1al has not benefitad £from the giit, and thus the
painting is not a girft to tne officiral. This second critesrion
enables an official to "save" a lobbyist from cormitting a
violation of the prohibiton against gi1fts, Szct:ion 886203, by
refraining from using or directly benefiting from the gifes.
This 1s no anomaly, however, for even girfts made directly to an
officiral may be refused. See Section 82030(b)(4).

Even where 1t 1s apparent from the nature of the
gift that the official will benefit from the gift and the
official, in fact, has used the gi1ft, we belicve that addi-
tional facts may negate the donor's intent to make a gift to
the official. In particular, the exsistence of‘a‘worklng or
soci1al relationship between the donor and the spouse or
child wi1ll rebut any inference that the donor intended to
make a gi1ft to the official. Such a relationship would
exist 1f, for example, the spouse of an offici1al receivad a
retirement gi1ft from his or her erploy=sr or from a pesrsonal
friend who 1s unacgeainted or only casually acquairted with
the official. Such a relationship would indicate that the
donor did st intend to mahe a gift to the official. 1In
these siruztions, the olffici1al has not recelvzd a gift even
1 £ the nature of the gi1ft 1s such thact the official 1s likely
to enjoy direct benefit of the gift 2nd i1n fact he or she
di1d enjoy such benef1t. - -

&/ ¥tie also should observe that in the situation
1in which from the nature of the gift 1t would not be expected
that the oflicial would enjoy eguel beaefit or use, we do
not helicve a gift has bron made to or recrived by the official
even 1f for soume reason he ot shc does use or directly benefit
from the gift. This assunes, 0of course, no ‘prearrangcmnent
to make a gi1ft indirectly to the official.
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