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BY THE COMMISSIONM: We have been asked the following guestions

by Donald C. Green, Law Offices of Green ané Azeveao:

1/

{a) Does Governmeni Code Section 86202~ prevent
a lobbyist from advising his or her emwlover with regard
to making political campaign contrxbu;xona to state
officials?

{b) Do Sections 86200, et seg., preohibit a lobbhyist
from advising his or her employsr with regaré to the
voting record of a legislater?

CONCLUSION .

(a2} By advising his or her smplover with regard to naking
political campaign contributions to state offrcials, tne lobbyisc
has arranged for the making of a contributicn as gprchaibited by
Section 36202 1f 211 ¢f the following criteria are ret:

2/

(1) the lobbyist communicated with the emplover;=

{2} the advice was glven wvholly or paertially with
the intent of influencing tha ermployer's deci-
sion to make a campaign contribution;

{3) the employer in fact made a contribution; and

(4) the lobbvist's advice was a causal element in
the making cf tne contribution.

1/All statutory references are to the Government Ccce unless
otherwise noted.

2 . . -

—/The test announced in this opinion does not apply to the com-
munication of factual informaticon readily available to memoers
of the public. See discussion infre, pp.3-4.
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(b) The dissemination of factual information concerning a
public official's voting record does not fall within the prohibi-
tions of Sections 86200, et seq.

ANALYSIS -

By adopting the Political Reform Act cf 1974 (hereinafier
referred to as "the Act"), the people of Californiz found that
"... candidates have been forced to finance their camtaigns bv
seeking large contributions from lobbvists and organizations vho
thereby gain disproportionate influence over governmental dec:-
sions." Section 81001 (c). The Act seeks to eliminate sucn
disproporticnate influence by imposing certain rectricitlons on
lobbyxsts, including a provision that prohibits lobbyirsts from
making or arranging for the making of contributions to stazs
officials and candicdates. Section 86202 provides that:

It shall be wnlawful for a lobbyist to make

a contribution, or to act as an agent or
intermediary in the making of any ccontraibution,
or to arrange for the making of any contribu-
tion by himself or by any other person.s/

In past years, lecbbvists have customarils ei1ther madae cam2algn
contributions on behali of tneir employers or parfircipated 1n Tnelr
employers’ decisions ccncerning contribputions. They nave tradition-
ally taken an act:ive part in theair employers' decisLons concsrning
recaipients, amounts and timing of pcliticel contributions. Howevsr,
Section 86202 and other provisions of the Political Reform Act ars
premised on the 1dea that a lokbyist 1s an acdvocate ard that zTerscons

who lobby should succeed or fail cn the merxits ¢f the zosition ara
the persuasiveness of the arguments. {See Califcrnia Lapor Ts=dara-
tion, 1 FPPC Ops. (June 13, 1973).}) To eliminate tne possionlity
of undue influsnce over public cfficrals, the Act not cnly zrohio.ts
a lobbyist from ma%ing contributicns and acting &s an agent or
intermed:rary in the making of a contributron, 1t also prohibits a
lobbyist from arranging for the making of a2 contribution.

The meaning of the phrase "arrange for the making of any con-
tribution" has been considered in another forum. In a memorandum
opinion denylng a preliminary injunction issued 1n the case of
Institute of Covernmental Advocates v. Youncger, Mo. C 110052 (L.A.
Supericr Ct., Feb. 19, 1975}, tne court concluded that tne vorxd

~

é/“Contrlbutlon" as used in this section refers only to contribu-
tions made tTo state officials and cand:rdates and committees
supporting such persons.
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"arrange" as used in Section $6202 deoes not include a recommenda-
tion from the lobbyist to his client regarding a contribution. The
cpinion states that the prchibiticn against arranging for the making
of a political contribution only prohibits a lobbyist from being a
middlieman or broker between the recipient and donor of the
contribution. )

After a careful reading of the statute and conside:ration of
the statutory intent that underlies the Act, we conclude that
"arrange" means more than act as a middleman. A lobbyist s
expressly prohibited from acting as a middleman by a separate
clause of Secticn 86202 which prohibits a lobbyist from acting as
an agent or intermadiary in the making of a contribut:ien. It 1s
fundamental to statutory construction that effect shouid be given
to the statute as a whole, and to 1ts every word and clause, so

that no part or provision will be useless or meaningless. [Jeber v,
Santa Barkara Ccunty, 15 Cal.2d 82, 86 (1940). "Arrance" *then
must have a alfierent mganing than a¢ting as an intermediaxrv. If

the meaning were the same, the provision would be redundant and
useless. :

Furthermore, as dascribed above, Section 86202 was snacted to
eliminate any possipility that lcbby:sts could exercise uncuae in-
fluence over public officials. The section seeks to sewer the link
betiieen lobbrsing and making contraibucidons. To accomplish tnis pur-
pose, the word "arrange" must be interprested tc restrict loboyist
participation in decirsions to make contrisuctions regardless of
whether or not the lobpyist has direct contact with the recipient
of the contribution.

Having determined that the word "arrange" as used in Saction
86202 includes a brocader range of conduct than merely acting as a
middleman or intermadiary, we must determine 'shetner a lobbyist vwho
advises his employer 1s "arranging" for the making of a contripution.
"Advise" means to give an opinion or counsel or recommend & plan or

course of action. McGra'ws v. lMaricn County Plan Commissioner, 174
N.E.2d 757, 760 (1l%6l). Zdvise can &lso mean to gilve nctiifrcat:ion

or notice to, to apprise, to inform. Hunter v. Adams, 180 C.A.Z2d
511, 518 (15960).

The prohibitions contained i1n Section 862027 are not 1ntended
to prevent the free excnange of i1informat:ron betveen the lobol"ist
and his employver. A lobbyist who advises his or her emplover by
informing the emplover of factual information which is readily
available to members of the public i1s not arranging for the making
of a contribution. Thus a lobbyilist may communicata information to
the employer concerning the voting and legislative reccrd ¢f a
public officrzl, may relate factual inforration concerning bills
that affect the employer's interest and may describe positions
taken by various officials on public i1ssues. The transmittal of
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such factual information 1s so clearly an integral part of the
employment relationship that the lobbyist 1s not arranging for
the making of a contribution when he relates sucn information.

Other communications bhetwzen the lobbyist and his emplover
may be arrangang for tne making of a contribution depending on
the pu:pose and effect of a communication. A lobbyist wne advises
his or her employer by making communications other than those
described above has arranged for tne making of a contribution 1f
the folleowing criteria ars met:

(1) the lobbvist made a communication other
than factual i1nformation as described
above;

(2) +the communication was given wholly or
partially with the intent of influenc:ing
the emcloyer's decisyron to make a campaidn
contribution;

{(3) the emplover in fact made a contributicn;
and

(4) the lobbyist's communicaticn was a causal
element 1in the making ¢f the contribution.

The op:inion regquast asks whether a lobbyist i1s prevented frem
advising his or her employer with rs=gard to making pcelizical cam=-
paign contributions to state officials. Advising, 1n and of 1itself,
does not constitute arranging for the making of a2 contributicen.
Hovever, advising the ercloyer by describing or recommending con-
tributions to particular state candidates, officials or commicises
1s arranging for tha waxing of a contribution 1f the ccrmunicaticn
meets a2ll of the tests described relow.

1. Communicaticn vrith Emplover

Information must bDe transmitted from the lobbyist to his
employer. The communication may be direct or througa cthers.
Ordinarily the communicazion /11l be cral or in writing, but non-
verbal communication by wnich the loobyist conveys his meaning vilil
meet the test. Tor example, the communication test veould be met 1£
the employer furnishes the loboyist with a list of candidates and
the lobbyist checks off certain candidates. Saimilarly, a loboylst
who conveys an invitation to his emplover for a political fund-

raising event 1s communicating with that employer.

2. Intent of the Communication

The communication must be made wholly or partially with the
intent of influencing the employer's decisicn to make a campalign
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contribution. Thus, the lobbyist must hawve the specific intent
not only to communicate with the emplover but also to influence
the employer's contribution decision.

Whether advising was done vholly or partially with the intent
of influencing the emplover’'s decision to make a contribution will
be dete¢rmined from the %total circumstances surrcunding eacn situa-
tion, including the content of the communicaticn, to wncm Lt was
submitted, the proximity of the date of comrmunicaticon to the time
when decisions regarding contributions are made, and the reasons
for the communication. To a certain extent, whether advising 1s
done whally or partially with the intent of influencing the
erployer is a subjective matter, but,

The law 1s replete with instances xn vhich a
person must, at his peril, govern his con-

duct by such nonmathematical standards as
"reasonable," "prudent," "necessary and proper,"
"substant-zal" and the like.

County of Nevada v. MacMillen,
I Cal.3c 662, o73 (empnasis
in original).

-

We are confident that the lobbyist who communicat=ss witn his
employer is cognizant of his motives for doing so and «will be abla
to conform his conduct to the standards we set forth in this cpinion.

3. Making of a2 Contribution -

The employer must actually make a contribution to a state
candidate, committee supporting a state candidate or an elected
state officer.

4. Causation

The lobbyist's communication must be a cause of the emplover's
contribution. Lik%e the purpose of tne commarication, causaticn 7111
be determined from all tne circumstances surroundling a contributien.
Causation will ex1st wnen 1t 1s apparent, ugon consideration of all
surrounding clrcumstances, that there 1s a casual connection betwsasen
the communication and tne resulting contributicn. The mere fact
that the contribution occurred during ithe time that tne lobbyist
was retained by the employer 1s nct sufficient to i1ndicate the
required causation. However, 1f the lobbyist actively partic:ipates
in the employer's decisions to make contributions, the reculsite
causation may be inferred from surrounding crrcumstances.

Cur interpretation of Section 86202 1s fully consistent w/ith
First Zmendment gurarantees of freedom of speech and assoc:iation.
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It is well recognized that lcbbyists can be subject to certain
restrictions and disclosure requirements because cf their unique

opportunities to influence the legislative process. The United
States Supreme Court has upheld the Federal Regulation oI Lobbvaist
Act, 2 U.s5.C. Sections 261-270 {1946). Dismissing allegations that

th> federal act interfered with First Amendment rignts, the ccurt
observed that:

«ee (FYull realization of the Arerican ideal
of government by elected representatives
depends to no small extent on theair ability
to preoperly evaluate ... pressures (to vhich
they are subjected). Othervise the voice of
the people may all too easily ba drowned out
by the voice oI special 1nterest ¢roups
seekling favored treatment while masquerading
as proponents of tne public veal.

United States wv. Harriss,
347 U.S. 612, 625 (1933)

California's Political Reform Act 1mposes stronger rescric-

trons on loboyists' conduct thnan those wnich were upneld 1n Harriss.
However, restricticns on pelitical activity, incl ding limitaticns
on campaign contributrons, nave keen upnz2ld 7aen applied Lc o_ﬁer
groups of persons. {(See Ex Parte Curxt:is, 106 U.s. 371 (18 .}
The Batch Act prohibits Zfederal employezs from ta<ing, an actlue
part in political campaigns (5 U.S.C. Secztzion 7g_1(a){2)), a~d nas
been upheld against repeated attacks. Courts have observed tnat
limitation of FPirst Amendment rignts s permissible because it 15
essential to the natiocnal interest that federal service depend on
meritorious performance rather than political inflaence. United
Publie Woriers w. tiittchell, 330 U.5. 73 (1%947), Civil Zarrica
Commiss-on v. Letter Carr:ars, 413 U.S. 548 (l972). ULnder wns
Hatcn act, federal employees are not zallered to solicit, recslve,
collect, handle or drsopurse assessments, contribuitlions, cr otiher
funds. 5 C.F.R. Section 733.122 (1%75). The Supreme (ourt nas
alsoc upheld a state statuie, similar fo the Hatch Act, under -nicn
state employees were not allowed to solicit, receivve, Or in any
manner be concerned with soliciting or receiving any pol:itical

contributions. Broadrick v, Oxlahoma, 413 U.S. 01 (1973).

The Hatch Act applies to many federal employees who have no
involvement with the political process. For example, 1n Un_ted
Public Workers v. Mitchell, susra, the Hatch Act was held to zro-
hibit the pclitical activities of an indusctrial wvorker in a Unitad
States mint. The court refused to draw a distinction betrreen
administrative and industrial workers. In ccrrtrast, the restric-
tions against lobbyist contributions with which we are concernzd
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are drawn to include a small group of pecoole who play a highly
sensitive and influential role in the governmental process.

In Institute of Governwental Advecates v. Younger, No. C
110052 (L.A. Superior Ct., Feb. 19, 1975), the court stated that
if the word "arrange” in Section £6202 vere to include reccumenda-
tions made bv a lobbyvist to his client, such a reading iould
probably be an invalid invasion of First Amendment rights, ciiing
NAACP v. Button, 371 U.S. 415 (1963) and Brotherncod of Railroad
Tralnmen v. Virginia, 377 U.S. 1 (1964). As described earlier,
we believe that the wvord "arrange" must be read tc include activi-
ties such as recommendations to the employer with regard to polit:ical
campalgn contributicns in order to fulfill the statutory purposes
of the Act. We also believe that the cases cited in support of the
court's ruling are not applicable to the instant case.

*In NAACP v. Button, supra, the Supreme Court held that a
state statute pronipiting solicitaticn of legal business i1nfringed
on the raights of members of the NARACP to associate f£o5. the purpose
of assisting certain perscons. Brotherhaod of Pailroad Trairman v.
Virginia, suwmra, involved a fraternal associlation, 1N COnTrast to
the leobovist znd his or her empleorer. The Brotherbood advised
injured members to obtain legal advice before settling therr clairs
against the railrcad and recommended particular attorneys to handls -
the c¢laims. The Supreme Court reversed a conviction of solicitation
of legal business under a state statute, nolding tnat First Amend-
ment guarantees of free speech, petition and asserbly <ive tne
railroad workers the right to gather teogether to relp and advise
cne another. Both cases involved factual situations wvhere the
plaintiff organizations assisted persons vho might otherrise be
deprived of their rights. 1In Button, the NZACP v'as concerned witn
using the courts to guarantee civil rights to blacks. In Pailroad
Trainmen, the Brothernood sougnt to inform 1ts merbers of statutsry
rights to compensation for injuries. EBEoth groups were see<ing to
effectuate a basic punlic interest, for, as the Court ooserved,
"Laymen cannot be expzcted to %ncw houv to protect tnz2ir rignts
when dealing with practiced and carefully counseled adversar:es.”

Brotherhood of RPailroad Trainwen v. Virgipla, suplra, at 7. In
both cases, the state r.as unable w0 demonstrate a state i1nterest
whaich would justify the restrictions i1t scught to impose. In the

present situation, the statute 1s directed at restoring and 2re-
serving the proper functioning of government by preventing lobbyirsts
from exercising undue influsnce over the legislative process. The
state has *demonstrated an interest which supports the statute,

Although we have given great veight to the views of the
Superior Court in Institute of Governmental Adveocates v. Younger,
= = / TTET A
supra, we respectfully decline to follow that opinion.2/ In tnls

é/ThlS Commission is not bound by the trial court decicsion. See 6
WITKIN, California Civil Procedure, Section 659 at 4574 (24 Ed. 1971).
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opinion we have construed the phrase "arrange for the making of
any contribution" to include "advising an emplover with regard to
making political campaign contributions” 1f the advice commual-
cated to the emplover 1s not factual information readily available
to members of the public, the commun:ication 1s givan wuolly or
partially with the intent of influencing the emplover's decision
to make a political coniribution and the contribution .s a

causal element pof a contribution actually made,

Mr. Green also asks wvhether Sections 86200, et sec., prohibit
a lobbyxist from advising his or her emplover with regard to the
voting record of a legislator. Informing an employer of a puplac
official's voting record is a general disseraination of factual
material whaich 1s readily available to members of the public and
therefore, for the reasons stated above, 1s not prohibited by the
Act.

. 4

Approved by the Commission on July 3, 1975. Concurring:
Brosnahan, Lowvenstein and Miller. Dissénting: Carpencer and

Waters.
- ! /%// _//_-
/1-, ,Mi-LL/ ¢ - Lty ras

‘/""‘r-ﬂ_.-
Daniel E. Lowvenstein
Chairman .

CARPCRTER, COMMISSICNER, DISSENTING IN PART: I dissent
only from that part of the majority epinion which would limrt
a lobbyisi in communicating with his employer or client akout
the legislative record of a legislator to "factual informaticn
which 15 readily available to merbers of the publaic." No
array of authority 1is required to demonstrate thrat such a
conclusion violates fundamental state and federal ccrstituticral
rights of speech and assemply and the right to instruct repre-
sentatives and petition the government for.redress 1in griev-
ances, A lobbyist need not be employed to obtain factual
information readily avairlable to members cof the public. A
subscription to a computerized print-out 1s all that would
be required. i

Section B6202 praovides that:

It shall be unlauful for a lobbyist to make
a contribution, or to act as an agent or
intermediary in the making of any contraibu-
tion, or to arrange for 'the making of any
contribution by himself or by any other
person.
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A lobbyist is not "arranging" a contribution to a state
candidate, legislator or other elected state officer unless there
is some "agreement" with respect to the possibility of such a
contribution or there s a continuing record of effective
recommendations bv a lobbyist to his employer or client to make
contraibutions and all of the four criteria of the majority
opinion are met.

Whether a legislator or state candidate mer:its the support of an
employer or client of a lobbyist will depend upon many factors
including, 1n part, the public voting record of a legislator. It
w1ll also include unrecorded votes in caucuses, failure to vote,
failure wo reply to a roll call vote when present, urging
colleagues to vote against a measure the legislator votas 1in
favor of, voting against a bill for consctituent purposes waith
knowledge that there will be sufficient affiirmative votes to
carry the bill the legislator actually favors and other legisla-
tive activity or 1nactivity on subjects of vital concern to an
emplover or client of tne lobbyist., Only tnose who attend zall
formal or informal sessions ancd gatherinas cf legislators,
committees, subcommittees or caucuses and who are in daily
communication with legislators and committees and thelir staffs
will be 1n a position to give an accurate record of a2 legislator
to an employer or client. Most of the latter information canrot
be oktained by merely resorting to i1nformaticn readily availlable
to members of the publaic. '

The Political Reform Act recognizes that lobbyists perform
an essential and constitutionally protected functicn. They
represent school teachers, the League oif Vlomen Voiters, environmen-—
talists, counties, cities, universities, taxpavers and every
concelvable tyre of business, industry and profession whose
interests are and can be affected vhenever the Legislature 1s in
session., As the majority copinion states:

We are confident that the lobbyist who cormunicates
witn his enployer 1s cognizant ¢f his motives for

doing s$0 and will be able to conform his conduct to
the standards we set forth ain this opinion.”

I agree. I am also of the opinion that the lobbvist has the
constitutionally protected right and responsibilitv to transmit, and
the employer or client has the same constitutionally protecited right
to receive, all avairlable irformation from whatever source that ~11l
enable the employer or client to determine whether and to wnat e.-
tenl the legislator or state candidate merits the support or
opposition of the employer or c¢lient. So construed, Section 86202
does not inhibat fundamental constitutional freedoms.

WATERS, COMMISSIONLCR, joins in thas separate opinion.



