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BEFORE THE FAIR POLITICAL PRACTICZS COMMISSION

In the Matter of:

No. 77-022
Dec. 8, 1977

Cpinion requested by:
Will:am P, Hopkins,
City Attorney,

City of Anahe:im

—— et Tt Nl it e et

BY THE COMMISSION: Many types of complimentary
tickets and free passes are sent customar:ly to members of
the Anaheim City Council, heads of city departments and
members of various clty boards and commissions. Sucn tickecs
and passes :include:

(1) Golden West Baseball Co., ticksts for each
"Angels" game for seats 1n a special box reserved for City
officials and their guests at the City's stadium. There are
81 "Angels" baseball games played at the City's Anaheim
Stadrum cduring the basepall season. Six tickets to eacn
game are avallable to each city councllimember, although -ct
alwayvs used bv them personally. 1In most cases they are
given to other persons wno are guests of the clty council-
members concerned and sometimes they are not used. These
box seats are not available to the general public and have
no printed vrice on the tickets. The highest praiced ticket

-

sold to tne public 13 $4.30.

(2) A Disnevland annual pass wnich s good £
four versons. Regular admission Drice is now $5.50 per
person, and Disnevland 1s open approximately 300 days g
year,

{3) Tickets for free parking at the City's Anahein
Stadium and Convention Center parking lots for events attended
there. The regular parking fee 1s $1.50 per event.

(4) Passes to events and exhioitions at tne Ananeim
Conventicon Center. Prices for tickets to such events vary
from $2.00 to $8.00 on the average, with discounts available
t0 the general puplic in some cases.
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{3) Mann Theater pass for admission of two persons
to local theaters. Sucn tickets can be used for admission
to tne theaters for a regular show but are not valid for
special shows. The hignest regular admission price 13 $3.30
per person. Passes requlire a minimum cnarge of at leaast
$.50 per person.

{(6) Movieland Wax Museum annual vass 1s goeod for
¢wo persons. Regular admissicn grice 13 54.30 per terson.
Tne museum 1S open approximazely 33u cavs ger vear,

Based on twnese facts, wWill:zm P. Ecok.ns, CQitv
igtoarnev of Ananern, has asked tnhe IollsoJ4lng Zuasilons Son-
cerniag reporting and valuat:i:on ci sucn Sree zasses and
dlsgualification regulrements that may arise ov virtue OrC
accepting the tickets:

(1) Must the recipients of complimentary tickecs
ané free anru=l passes report sJdcn risms as giiIts on tnelr
Statemencs of Zcencmic Tateresss 1Z sucn ltems ara razalned

SutT not usead?

(2) Must the raciplents of complimentary tcisis
anéd Zree annual passes ragort sSJch 1fams as $LILts ¢€n TneLr
Statements of Zconemic Interestis ii sucn 1tems ars rata.ned
out only usad occasionally?

(3} Must tae reciprents of complimentary ticxets
and free passes repor:t sSucn iLtems as glIts on tnelr Stacsments
of Zconomic Interests 1f thev do not use tne ltems Jut tney
glve tnem to otner persons?

Jassas ars

- AN
zne val.2 oF
a':

(4) If ccmgl:imentarvy t:ickets and Ire
recuired Lo oe zeported as giits, 2ow should Iz
such ¢gi1its pe cetarmined for reporIiing DJUCZOS

(3) In the event that tne reclpient Of fomzilmen-—
ary ctickets or passes does not ces:ire Lo r=taln sa.ld items,
1; Lt necessary taat tney be returned te tne dopor wiin 2

lacter of transmittal or other evidence of rejection ¢f tne
gift?

(6) If the value of a ccmplimentary ticket or
free pass egquals or exceeds $250, 1s the donor a "source oOx
income” within the meaning of Government Code Section 8710372

{(7) If most or all members of the c1“y council

have recelved free casses workh $230 or more £frcom the same

~-aa
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donor, does the "rule of necessity" provided i1n Government
Code Section 87101 allow the official to disclose fully the
conflict involved and to participate in the making of govern-
mental decisions so as to prevent a failure of action?

CONCLUS ION

(L), (2) and (3) Recipients of complimentary
ticke*s and free passes must disclese such i1tems on their
Statements of Economic Interests 1f the ticket or pass 1s
worth $25 or more. Government Code Sections 82930{(a), 87207(a).
The tickets or passes must be disclosed even 1f thev are
never used, used only occasionally, or given to some other
person. The only exception to this rule arises wnen such
tickets are not used at all and are, witnin 30 days after
recelpt, returned to the donor or delivered to a charitable
organization without being claimed as a charitable contribu-
tion for tax purpeses. Government Code Saction 82030(0)(4).

{(4) The value of complimentary tickets and free
passes 1s the fair market value., Government Code Section
81011. The value can be determined by considering the £fol-
lowing factors:

1. Can such a pass be purchased on the open
markat?

2. If not:

(a) what 1s the maximum use a person
might reasonably make of such a pass 1in a
vear, taking into account the nature of the
event and whether the pass 1s transferable;
and

(p) what 1s a reasonable perxcentage
that a vendor might discount the prics of a
pass from the price of multiple i1ndividual
tickets 1n order to induce the general public
to buy a pass?

{5) If one returns a gift to the donor or donates
1t to a charitable organization, 1t would seem prudent,
although not expressly required by the Act, for the official
to retain a copy of a transmittal letter or similar evidence
to document the transaction. Government Code Section 82030(b)(4}).
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(8) The donor of a complimentary ticket wnich has
a fair market value of $250 or more 1s a source of income tO
the recipient within the meaning of Government Code Saction
87103(¢). Accordingly, the zecipient must disquaiify himself
from making or participating 1n the making ¢f any governmental
decision wnich would foreseeably and materially affect the

donor 1n a manner distinguishable frem 1ts effect on the
public generallv.

73

(7) The rule of "legally reguirad 2art
set forth 1n Gevernment Code Section 87101 coes n
a conflict of interest taat arlses bDecause of gif
has accepted 1f 1t was reasonaoly forsseeanla et :ine
tne g1ft was recelved taat the ocific:izl would be asked

make or participate i1n making a governmental decision 2
the donor. The need for disqualif:ication in these si:zu
therefore, should be assessed under the standards sec

1a Government Code Sections 87100 and 87103 witihcut e
£to che provisions of Section 87101,
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ANALYSIS

(1) and (2) Quest:ions (1) anc (z) ask whezzer zze
reclpients of complimentary tickets and Ir2e annual passes
must report such items as gLfts on their Statements of Economic
Interests 1{ the 1tems are ratained and not used,.gr used
only occasicnally. Govermment Code Section 872072 regquiras
the disclosure of girfts from a single source aggrsgat:ing 523
or more 1a value. The recipient 1s required to disclese the
value of and date on whica the giLft was received, tne name
and address of the donor, and tae business activity, 1f any,

of each donor. Section 87207(a)(l), (2)(4}). Secticn 52028
defines "g1fL" to mean "anv pavment to the extent that cons:iier-
ation of equal or gr=atzr value 15 ncot receirved...." "2z2vmenc,”

1n zurn, 1s defined in Section 82344 to mean "a Payment,
d.stripution, %transfzar, loan, advance, depesitc, gift cr
other rendering of money, property, sS&Lvices Or anvining
else of value, wnether tangible or i1ntangible.” (Zmnpnasis
acded.) Since the complimentary tickats and £ree passes
entitle the holder to attend specified events without paving
the admission price charged to other members of the puplic,
such tickets constitute 1tems of value. Thus, the tickets

are "payments" within the meaning of Section 82044. Since

1/

= All statutory references are to the Covernment
Code unless otherwise noted.
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they are complimentary, we assume that mempers of tne counc.l
have not provided egual or greater consideration in retur:
for them. Accordingly, a complimentary ticket 1s a giftc
which must be reported by the recipient on his or her State-
ment Of Economic Interests i1f the ticket 1s worth $25 or
more. Moreover, since the value of such tickets 1s the
entitlement to attend specified events free of charge, the
fact that the holder has not or will not attend the events

1n question does not affect the value of tae tickets.

Qur conclusion 15 bolstered by Section 52030 which
specifically provides that i1ncome includes any "discount 1in
the price of anvtning of value unless tae discount 1s ava;laa}e
to members of the punlic without regard to official status."=
In tne 1nstant case, the free passes and complimentary tickets
provide a discount of the entire purchase price and are made
avallable specifically because of the recipirent's official
status.

(3) The third gquesticn asks wnether complimentary
ti1ckets must be reported as gifts 1f the recipient does not
return them to the donor, but i1nstead passes tnem along as
Gl1its to otner persons. In these circumstances the compli-
mentary ticket must pe reported by the official. EHis raporting
obligations remain unchanged whether he retains the gift or
glves 1t kO someone else.

The only exception to this conclusion arises Lf
the ticxets are not used and "within 30 days after receirpt,
are returned to tne donor or delivered to a cnaritable organ:i-
zation without being claimed as a charitable contribution
for tax purposes.” Secticn 32030(b)(4). If this procedure
18 followed, the gifts are not reccrtable.

{4) Mr. Hopkins' fourth guestion asks how compli-
mentary tickets and passes should be valued. Section 8101l
provides:

Whenever 1in this title the amount of goods, services,
facilities or anything of value other than money

1s required to be reported, the amount shall be

the estimated fair marxet value at the time received

2/ See Opinion regquested by Blancne Russell,

Boliday Inns, 1 FPPC Ooinions 1381 (No. 75-135, Dec. 3, 1979).
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or facilities shall be arvended to the report or
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10on 1ssued to Controller Renneth Cory, 1 FPPC

53 (No. 75-094-B, QOct. 23, 197%), the Commission
that the filer's own zcod faith estimate of the
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When determining the value of a gi1ft 1t :s5 1mcor-
memoer taat the ACt reguires :the rveporiing of Iair
le evan 15 an officiral derives little Or no senel:it

rZt. Tfor example, a bottls of fine wine mav e
sad by a racipient wno does nct 4drink alconslic
Vevertieless, the *epo*‘*nlﬂ value oL tae wine
r market value, witaout regard £2 <ne util:ization
L bV lts reciplent. Similarly, a ccmplimentary
free pass nhas a market value tnat 1s 1ndegendent
qugney witn whica the ¢2ficial attends the event
n.= To help officrals determine the fair mariet

cmplimentarv tickets, we set forta below scome

for determining the value of such pasgses. Then we
e standazds to 2z few of the examples nosed DV

s.

1, the fair market value of a gLt L5 cne
ol w a

. 2d 810, 6823 (1247). Thus, tne ra2cigiznt's
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measured b
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3/

= However, the value of a free pass still :s
y the number of admiss:icns to wnicn the pass entitles
al. So for example, 1f a pass to Angels cames

only entitled the official to attend hali the Angels home

games, or

1f the ocfficial was given %2he pass after nalf tne

Angels home games had been played, the value of the pass

would te b

ased upcn an entitlement to attaend half tne Ancels

games, not aill of them.
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For example, Mr. Fopkins indicated that each member 2f the
clty councll receives s1x season box seats to the California
Angels baseball games. Since season tickets for seats similar
to those made available to city councllmembers are sold to

tne public, the complinmentary season tickets have a r2adily
ascertainanle market value. We have been i1nformed that a
season ticket for a box seat costs $340. Therefore, six
season tickets have a fair market value of $2,040.

If the complimentary ticket or free pass cannot be
purchased oy tne general puolic, we think that the following
factors should be taken i1nto account when valuing a compli-
mentary pass:

1. What 1s the maximum use a person might
reasonably maxe of such a pass 1n a year, taking
1nto account the nature of the event and wnether
the pass 1s transferaple; and

2. What 1s a reasonable percentage tnat a
vendor might discoun: the price of a pass Zrom the
price of multiple i1ndividual tickets 1in order to
induce the general punlic to buy a pass?

Witn these factors 1n mind, we turn to a representa-
tive example posed by Mr. Hopkins.

He 1ndicated that each member of the city council
recelves a season pass to Disneyland. We have been advised
bv officials at Disneyland tnat such a pass entitles the
holder to four free admissions per use (five admissicns 1if
the holder has three or more children). Each admission 1is
worth $9.25 ($5.50 admission plus five rides worth $3.735).
An official's children may use tne pass only when accompanied
oy & parent, although an official may bring as his guests
persons other than nis childremn. The pass 1s not transferapls.

Disneyland does not sell season passes. In addition,
they advise us that they have never had an occasion ko value
& season pass and they have no idea what one 1s worth.
Therefore, we must look to the two standards we have posited
to estimate the fair market value of a Disnevland season
pass. First we must determine what Ls the maximum use that
might reasonably be made of such a pass. Disneyland advises
us that during tne first erght months of 1977, some city
officials 414 not use the pass at all, others used 1t as
often as once a month, and a few used 1t at a rate ¢f twice
a month. Based on these figures, the maximum reasonable use
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15 twice a amonth or 24 times a year and the total value of |
the pass would be $888 (4 admi551gps multiplied by $9.25 per ‘
admission multiplied by 24 uses.)= In ac¢cordance with our

second standard, this amocunt may then be discounted to de- ‘
termine a f£air market value. If 30% were used as a reason- '

able discount figure, the wvalue of the pass wouldé pe approxi-
mately $820.

We wish ko stress once again that tne raasonadl
maximum use and Z:scount Ziguraes we used 1n Sal3 exampi2 are
by no means tne onlv ones that could ge applied to determine
the fair market value of these ticxets. We use them onlv t
lustrate the generz2l approach and standarcds we tiilk 2

gropriate to valuing a complimentary ticket or free D

)
ib i

L1
ay

fn

If a councilmemper believes that raporting a gilit
of this size might mislead the public because he has never
or only rarely used tne gi1ft, he may, of course, :1aclude an
2xplanation on his form. For example, an entryv might read:
"Season pass to Disnevland; difficulz to value, out valu
astimated at $620; never used.”

{5) In answer to the f1fth guestion, 1f one ra2turns
to the donor or &cnates 1t to a charitable crganizzticn,
1d seem grudent, although not expressly requirsd bv
t, for the official to retain a copy of a2 transmizttal

or similar evidence =0 document the transacticon.

(AT B =N 1Ls

(6) In his sixth question, Mr. HowXkins askad
snether the donor of a complimentary ticket which nas & Izair
narkat value of $250 ¢r more 1s a source of i1ncome So tae

raciplent wirzhin tie mean:ing of Seck:ion 37133(¢). 3Secause,
4/ - - -k 1 =1
- If statistics are aot availaols to aid in
detarmining mMe&xXlMum reasonaple use, 1L Mav te necessarv

simply to make an aszimac2 based con one's knowledge o t:ze
natyre of the event Lavolved., A movie theater pass, f£ar
example, could reasonably bpe used as often as ongce a wesg

for admission to a single theater, assuming a weekly turnovsr
of movies, or more if the pass entitles the holder to admiss:cn
to more than one theater. The maximum projectsd use would

be even higher if the pass were transferable. A pass to the
Movieland Wax Museum, on the other hand, would not be used
nearly as often since the experilence from visit to visit

would be relatively constant. It would nct be unresasonaple |
for cone to conclude, tnerefore, assuming the pass .s not

transferable, that the maximum reascnable use of such a pass ‘
would be five or six times a year. \
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as stated i1n our response to questions (1) and (2), a compli-
mentary ticket or free pass 1s "income" to the official, the
donor 1s a "source of i1ncome" to the orfficial 1f the value

of the complimentary tickets 1s $250 or more. Consegquently,
the reciplent must disqgualify himself from making or partici-
pating 1n the making of any governmental decisicn which

could foreseeably and materially affect the donor in a manner
distingulshable from the effect on the public generally.
Sections 87100, 87103.

(7) The last gquestion asks whether tne "rule of
necesslty" contained in Section 87101 permits tne recipient
of a g1t worth more than 5250 to disclose fullvy the conllict
tnvolved and then to particlpate 1n the decision 1n order to
prevent a failure of action by the c¢ity counc:il.

Section 87101 provides, 1n part, that:

Section 87100 does not prevent any zusnlic offic:ial
from making or participating in the maxing of a
governmental decision to the extent his partici-
pation 1s legally required for the action or decision
to e made....

Section 87101 1s similar to the "rule of necessity" whicn

has been established by case law. Under that rule, even 1f

an officiral 1s otherwise disgualified, the cfficial may

st1ll act 1f there 1s no alternative source of decision and

1f his failure to act would necessarily result :n a failure

of justice. Caminettl v. Pacific Mutual Life Ins. Co., 22

Cal., 2d 344, 366 (1943); 3Srenxwite v. Cltv Sanca Cruz, 272

Cal. App. 24 812, 818 (1969). 1In Gonsalves v. City of Dairy
Vallev, 2635 Cal. App. 24 400, 402 (1868), plaintifis cnallenged
a use permit that the city council had granted to a fertilizer
company because 2ll five councilmen owned stock 1n the companv.
Uvholding tne permit, the court heléd that:

The rule 1s well settled that where an adminls-
trative body has a duty to act upon a matter whicn
1s before 1t and 1s the only entity capable to act
in the matter, the fact that the members may have
a personal 1nterest in the result of the action
taken does not disgualify them to perform their
duties. It 1s a rule of necessity that has been
tollowed consistently.

265 Cal. App. 2d at 402.
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Section 87101 was 1ntended to apply to cenflicts
that arise because officials receive income from or have
investments 1n the same entity. In these situations, the
importance of allowing government to function while permitting
officials to earn a living or make lnvestments outwelghs the
potential for biased decision making. EHowever, we do not
believe that the "rule of necessity” encompasses conflicts
that arise because public officials have accepted gratultiss
frcm donors wno will be affacted by the ofiicials'’ actions.
Such an intersretasion would permit 2 donor to make gLIts TO
every member of the city council and would allow intezzestad
councilmempers o marticigate in decls:ions affecting tne
donozr. Intarpreting Section 37101 to include conil:icts
arising becausa offlcials have accepted giLfts would concdone
or even encourage clrcumvention of the Act's conilict of
tnterest provisions. We decline to resach a result that 1is
so clearly an09sxstent with the solicyv objectives underlyilng

Section 87101.2

Tharafore, we conclude that Sect:ion 8710l does not
apply to a conflict that arises secause of gilts an ofiic:ial
nas acceptad 1 1t was reasonably foreseeables at tnhe tinme
tne gift was raceived that the official would be asked -0
make or participate 1n the masking of a governmental declsion
affecting tae donor. The reguirement of discgualification :in
such'situations should be assessed under the standards set
forth :in Sec=tions 871C0 and g}lOB, without ra2gard to the
orovis:ions of Section 87101.-=

We understané that our interpretation of "legally

required particlpation” 1s not one wnica has heretofore been
apolied. We also understand tnat members of tne clity council
may have recelved gifts that would supject taem to disguaii-
fication and tnat apvlving tals intargpretation of "legally

3/ See e.g. Section 81001(b) wnich declares inazt
"public officials ... snculd rerform their dutles 1n an
impartial manner, free from bias caused by thelr ¢wn financial
interests or the financial interests of persons who have
supported them."

§/ In order to prevent a situation from arising
10 the future where all or nearly all of the members of the
Anane:n City Counc:rl are disqualified from acting cn a par-
ticular matter, the members of the city ccuncil may wish to
refrain from accepting gifts worth $230 or more from any

donor which may Sforeseeably be affected by Zuture city counc:l
votes.
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ragulred participation” to past gifts, which could not possidly
be returned unused and within 30 days of receipt 1n accordance
wlth Section 82030{(o)(4), would be unfair and would unduly
hamper the operations of the city council. We conclude,
therefore, that the interpretation of "legally reguired
particlpation” contained in this opinion shall not apply to
any gift which a city councilmember returns to 1ts donor
promptly following 1ssuance of this opinion., With respect

to gi1fts which are returned immediately, 1t 1s permissible

to apply the standards governing "legallv required partici-
pation" that are applicable to other forms of 1income.

Gifts which have been received 1n the past and
wnlch are not recurned promptly to their donors following
1ssuance of this opinion may still trigger disqualification
and the rule of necessity may not be invoked to aveoid such a
rasult. The same applies, of course, to grfts worth $23Q or
more which are received and retained 1in the future.

Approved oy tne Commission on December 8, 1977.

Concurring: Lowenstein, McAndrews and Remcno. CJommissicners
Lapan and Quinn dissented.

l 1
; / .
LVAAAAJJQ ?éfT72¢1b-amlE5»«-

Daniel #. Lowenstein

Commissioners Quinn and Lapan dissenting:

We dissent from the majoritv holding tnat gi1fts 1in
the form of free passes to entartainment made available
to members of the Anaheim City Council must be valued accord:ing
Lo their "maximum reasonable" use, rather tnan their actual
use.

The majority in this opinion has made the judgment
that complimentary passes received by city councilmembers
are gratuities serving no public purpose, and that they
should be reported on the members' disclosure statements at
outrageously i1nflated values which extend beyond all common
sense. The majority's sole advice to the councilman who may
racelve Disneyland passes or baseball passes from the Californ:ia
Angels, but does not wish to report a $2,000 plus gift £rom
the baseball team, or a $600 gi1ft from Disneyland, 1s to
return all the passes.
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Indeed there mav well be public purpose 1n receidt
of these passes oy councilmembers, which the majority blithely
overlooks. The Angels play in a city-owned facility, Anaheim
Stadium, and Disneyland provides much of the revenue for
area businesses, 1n this city 1a which entertainment 1s a
major industry. Surely there may be some public purpose
served by councilmembers attending games at Anaheim Stadium
or visiting Disneyland, yet under the majority's reading of
the guestions posed, the counc:ilmember, because passes o
these facilities are free, has received giizs «~Crih thousands
of dollars.

A far betier conclus.on would De %nat %he cguncilzen
may value the pass according Lo i1ts actual use, by himsell,
his family, or as a gift to others. This more sensidle
conclusion 1s permisted us 1n Section 81011 which perm:ics
valuation of goods "zt the time received Or expended.”
Cartainly "expendad" can be read %0 mean, 1n tae case of a
sass, wnen 1t 1S usec¢, and eacn time 1t 1s usad. This valua-
t1on of the gift also conforms witl acdvice glven the anaheln
City Council on ;;xatlon of tnese passes by the Iatasrnal
Revenue Service.=

This interpracation 1s also buttressed by :tne
opinlon reguested oy Controller ZXenneth Cory, 1 7PPC Cpinions
153 (Yo. 75-094~-8, Oct. 23, 1375), that "a reascnable estimate
based on a good faith effort to ascertain the value of glits
will suffice."” Under the Corw opinion 1t 1s not, for example,
necessary to appra:rse wall plagques, framed pictuzres, etc.,
to establish an exact value; and "neighborly services," suc:z
as nelp buirlding a fence, need not be reported at all. 1In
point of fact, these iavelive tanglble giriis and services
wnicn have ntrinsic value, a2nd could be valued to the exacs
dollar., But the Commission has decided that such extrame
actions are unnecessarv; =zat gift valuation can be inforzmal
and basad on a good fa:rth, common Sense estilmate ol wortd.

Zowever, this reasonaple and liperal valuat:an of
g1fts stops wnen free passes are concerned. Mz, Cory, on
the basis of his "best judgment or experience, may make a
reasonable approximation” of the value of a wall plaque; but
the Anaheim City Councilman may not make a similarly "reason-
able approximation” ¢f the value of a pass he raceives but
may never use. Instead the pass 1s to be valued as thouch
he has satiated himself with baseball by attending all 81
Angels’ home games, or glutted himself with visits to Disnev-
land, when in fact he may have placed the tickats and passes
in his cdesk and never used them at all.

- l/

= In a letter to Mz. Hopkins' ofiice the IRS Co-
ordinator 1n Southern Cal:fowraia wrote: "My ZIurther opinion
1s that income could be measureé only by tne value of acsual
use; I can taink of no other reasonaple netnoc.’
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The majority's maximum possible valuation standard
not only affronts good sense, but 1t 1mpaizrs the goal of the
Act, which 13, after all, reporting of the existence of
gifts. One councilmember mav attend several dozen Angels'
games on his pass, and should therefore report this fact and
be disqualified if a matter affecting the Angels comes before
the council. Another member mav attend no games =-- and the
publie should not be led to believe he had received a $2,000
gLft from the Angels =-- and he should not be disqualified
from acting. The majority solution, that he report receipt
and the maximum potential value, but i1ndicate non-use, seems
ratner purposeless. )

There 15 no end of miscnief i1nherent i1n the majority's
answer to Question (7). 1In the first place, the majority
states case law holdings as to the "rule of necessity” and
then rather pointedly refuses to follow applicable case law.
It 1s well established in administrative law that administra-
tive agencles must respect exl1sting statutes and case law 1n
rule making. The majority has chosen to flaunt this principle
by adopting a new standard for tne "rule of negessity” which
15 clearly contrary to existing law.

Not only that, but tne majoritv does so by dec:iding
that tne "rule of necessity," as expressed 1n Section 87101
1s different for gifts than 1t 1s for investments and income --
although Section 82030(a) clearly includes gifts as part of
income. There 15 no justification whatscever for setting a
different standard for gi1fts than exists for other forms of
income.

Finally, the majority opens a huge lcophole for
tnose interests wnich may want to disgqualify a governmental
body frem acting to inhibit them. All such interests need
do 1s to send each member of the governing bedy a "pass" to
the 1nterest's events, and 1f tne members do not return that
pass witnin 30 days, and 1f 1ts full potential value exceeds
$250, the members of the governing body are automatically
disqualified from taking any action involving that interest.
It 1s clear this can mean governmental actions taken to
protect the public at the expense of the interest. Thus the
interest has a way of assuring itself carte blanche to void
the oversight responsibilities of a public body simply by
sending free passes to all the members, The public welfare
may suffer because of an oversight on the part of the mempers
of the publi¢c body, alteit an innocent one.
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Indeed, the majority would not need to reach the
tortured conclusion that 1t does with Question (7) were actual-
use valuation permitted. The majority mandates massive dis-
qualification, since receipt of any pass virtually assures
disqualification, and this often means the entire council is
disqualified, Realizing that this could well put a council in
an entertainment capital like Anaheim out of business, the
majority tries to create a "reasonable forseeability® standard
so that some members may still participate 1n decisions.

Thera 1s notiing 1n the statute nor case law wnich cerm:iss
suen an 1ntaroretaticn. "Reasonable foreseeability” nas not
been previcusly apolied to the "rule of necessity."” Ner does
the major:icy t21l us how 1t 15 to be apelied hers,

Much 1s made 1n this opinion of compariscons between
Dasses and items of 1ntrinsic value, such as a ootzle of wine,
which may likewlse be received and not be used. %We do not
suggest that because we fael a pass may be valued according o
1ts actueal use that a bottle of ~ine wnich 1s not drunk, or an
automeopile wnich 1s not driven =-- or a aundred deollars wnicn
13 not spent Zor that matter -- siaculéd te valuecd c¢nly at tne
time 1t 15 actually enjoyed. Each of these 1tems has a tang:iole
valie, 1ntrinsic withln 1ts own nature., A pass 15 differanc;
1t has no value except when 1t 15 eéxercised. A pass mav o
sold, and this 1t takes on a value; 1%t may oe used, and of
course has value then; Lt may be glven' away, and take on a
particular value then. 3ut a pass which 1s never exercised
15, after a certaln passage of time, of no more wvalde than
the cardboard 1t 1s priated upen.

We agree tnat valuing a pass 18 difficuls;

o
[
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oejective nere should be to avoid ass:icning gotencral and
speculative values to gi1fts which mav Se out of all Jrocor:tien
to thelr worth to the recipient. It 1s an unfortunass tza.t

2f ccntemporary government tlat i1ncreasingly administrasive
agencias sngaga 10 decision MaxXing wn.cn tz2Xes l2ave cf 211
sound judgment and common sense., Wlta =ais opiaien tae Commiss.
charges 1ato a maze of pettifoggervy. Viclation of the rasctort:ing
sections of thls Act may result in fines equal to the Jn—ego:ted

amount. By this opinion we invits massive law sults against
public of£ 1c1als who may be guilty of no more than placing a
free pass 1n thelr desk and forgetting 1ts existence, It
stretches the wmagination beyond the breaking point to conclude
that the 2ublic ever i1ntended such a stern zesult in the passage
of the Pclitical Reform Act.
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