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BY THE COMMISSION Steven S Lucas has requested an opuuon of the Fair Pohtical 
Practices Commission on the followmg question: 

I. Question 

For purposes of the permanent ban on certam types of post-government employment, IS a 
former Deputy Director of the Board of Equahzatton deemed to have “participated” m audits 
conducted by agency employees who were his subordinates even If he had no direct partlcipatton 
m such audits7 

II. Conclusion 

No An official has “partlclpated” m a decision when the official has taken part 
“personally and substantially” m it through various enumerated means Where an official ano IS 
responsible pnmarlly for creation and tmplementatlon of general pohcles has no such personal 
mvolvement m mdlvidual audits, the of&la1 will not be deemed to have “partlctpated” m those 
audits for purposes of the permanent ban 

III. Facts 

The Position of Deputv DIrector. Sales and Use Tax Department 

Glenn Bystrom formerly held the positIon of Deputy Director, Sales and Use Ta.. 
Department at the Board of Equahzatlon (“BOE”) Mr. Bystrom was the second kghest-ranking 
employee In the department and was responsible for admmistratmg a portion of the Sales and 
Use Tax law After 3 1 years of state service, Mr Bystrom retired from the BOE on 
January 16, 1998, andJoined the accounting firm of Ernst & Young LLP (“E&Y”) At E&Y, 
Mr Bystrom represents various taxpayers on a wide range of tax issues That representation 
may Include contact with the BOE to resolve audit questions 

The BOE admuustratlve manual provides the followmg “functional statement” for the 
Deputy Dlrector of the Sales and Use Tax Department. 

“Under the general chrectlon of the Executive Director, the Deputy DIrector, 
Sales and Use Tax, plans, orgamzes, and directs the agency’s sales and use tax 
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programs Provtdes gurdance and asststance to the Board, the Evecutrve Dtrector, 
heads of orgamzatronal components, and other state agencres 

Specrtic dutres of thus posrtion are 

1 Consult wtth and advrse the Executrve Dtrector on the admmtstratron of sales 
and use tax programs 

2 Represent the Executrve Duector on sales and use tax matters at hearmgs, 
meetmgs and conferences and before legrslatrve bodies 

3 Drrect the development, Interpretation, and apphcation of polictes, programs, 
and procedures and drrect the adrmmstratron of the sales and use tax throughout 
the state 

4 Recommend changes m the apphcatron and mterpretatron of statutes pertarmng 
to the sales and use tax 

5 Revtew and recommend for approval sales and use tax budgets for 
headquarters and field o&es ” 

There are approxrmately 2,350 employees m the Sales and Use Tax Department. The 
Sales and Use Tax Department functrons relating to sales and use taxes mclude (i) registration 
of sales and use taxpayers, (II) collectton of taxes; (ui) mformation services, (IV) rmplementatron 
of new legrslatron, and (v) performance of audits The Sales and Use Tax Department performs 
these fimctrons through Its three dtvrsrons The drvtstons’ three chiefs are direct subordmates of 
the Deputy Director 

The Audit Process of the Field Ooerattons Drvrsron 

Fteld Operatrons IS the largest drvtsron of the Sales and Use Tax Department 
Staffed with approxrmately 650 tax audrtors, the Freld Operatrons Drvisron performs 
audrts of approxrmately 20.000 taxpayers each year 

The supervrsory cham of command for the drvtston’s audrt functron IS as follows 
Deputy Dnector, Sales and Use Tax Department, Chref of Freld Operatrons, Drstnct 
Admuustrator, Drstrrct Pnnctpal Tax Auditor, and Tax Audit Supervtsor 

The Drstrrct Pnncrpal Tax Auditor, the hrghest level m the series of auditors, performs 
the followmg dunes 

” Under the general drrectton of the Deputy Director, [Sales & Use Tax 
Department], Board of Equalmatron, develops and Interprets uniform 
poltcres, programs, and practrces for the statewrde admmrstratron of the 
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busmess taxes audit program and dnects the Headquarters’ audit staff 
support actrvrties for the busmess taxes audrt program ” 

An audit may conclude at the Audtt Supervisor or Drstnct Prmcrpal Auditor level, but 
sometrmes the Drstrrct Admrmstrator IS involved Mr. Bystrom was not routinely contacted by 
these admmrstrators regarding the audrts, and never received an audit status report hstmg 
mdrvrdual audits m progress Mr Bystrom only received a quarterly report from the BOE that 
hsted the gross amount of audit production figures 

Mr Bystrom had no direct role,’ supervisory or otherwrse, m this audn process 
Although the broadlob responsrbrlitres-of the Deputy Dtrector do mclude admuustrattve 
oversrght of the audit program. the posmon drd not mvolve revrewmg any specltic mdivrdual 
audrt or audit decision, or otherwise supervising the audrts Mr Bystrom did render advice, 
gutdance and/or pohcy that apphed generally to all employees of the department, m&ding BOE 
auditors, or to all taxpayers or all members of a spectfic class of taxpayers throughout the state 

Audit Appeal Conference Process 

Followmg completron of an auda, a taxpayer may file a “petrtron for redetermmatron ” 
Of the 20,000 audits performed each year, approximately 2,000 taxpayers file such petmons 
Filing of a petmon urinates the BOE’s “appeal process,” which is handled by the BOE’s Legal 
Drvrsron An Assistant Chref Counsel m the Legal Divrslon IS m charge of the appeals. That 
mdrvrdual reports to the Chief Counsel, who m turn reports to the Executrve Duector. The Legal 
Drvrsron falls completely outside of the Sales and Use Tax Department. 

In order to resolve a petmon for redetermmatron, the Legal Drvrsron holds an appeal 
conference and resolves approxrmately 90 percent of the petmons for redetermmatron through 
the appeal conference process Mr Bystrom had no role m the Legal Drvrslon’s appeal 
conferences and never attended such a conference mvolvmg any taxpayer 

The BOE Audrt Anneal Heannas 

The approxrmately 200 audn matters, or ten percent of the appeal petmons, per year that 
are not fully resolved through the appeal conference process are referred to the BOE board 
members for a hearmg and decrsron At the BOE audit appeal hearmgs, the Legal Dlvrsion 
presents their findings and arguments with respect to the particular audit, which is followed by 
the taxpayer’s presentatron of hrs/her posmon. 

’ Accordmg to Mr Lucas, only m extremely rare cases would Mr Bystrom have any knowledge of a 
speak audit Mr Lucas concedes m those cases Mr Bystrom IS permanently barred from representmg such 
mdlwduals (Op Req , p 4 ) 
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Although the Deputy Dmxtor has no mvolvement at erther the unttal audtt stage or the 
appeal conferences held before the Legal Dtvtston, the Deputy Dtrector may be called on by the 
BOE board to answer any admuustratrve questtons that the BOE members mtght have m relatron 
to the appeal hearmg In preparatton for the hearmg, Mr. Bystrom would revrew the partmular 
audit file and farmhanze htmself wtth the particulars of the grven case Mr Bystrom concedes 
the permanent ban apphes to these cases 

In summary, there are three levels of audit m the BOE The first level consists of 
approxtmately 20,000 audrts commenced at the field level by the first tter of auditors Of thrs 
level, Mr. Bystrom had no supervtsory parttctpatton m audits. Of these audtts, approxtmately ten 
percent moved to the nest level of appeal, where the file was transferred to the Legal Drvtsion of 
the BOE Mr Bystrom had no partictpatton with audit files at thrsJuncture Of these appeals, 
roughly ten percent were appealed to the five-member BOE, at whrch pomt Mr Bystrom would 
become personally Involved m the process ’ 

IV. Analysis 

A. Law 

1. Sections 87400,874Ol and 87402 Restrictions on Activities of Former State 
Officers 

Under the Pohttcal Reform Act (“Act”), there are three categories of post-employment 
laws These restncttons apply almost evclustvely to state employees ($3 87400-87407 ) The 
first restrtctton IS colloqmally known as the permanent ban on “swttchmg stdes ‘J Thus ban 
applies to proceedmgs mvolvmg spectfic partres, m whrch the offrctal partrcrpated and m whtch 
the state IS a party or has a substanttal Interest ($5 87400-87405 )J It 1s the permanent ban 
whtch IS at tssue m Mr Bystrom’s request Sechons 87401 and 87402 provtde. 

Section 87401. ‘No former state admrnrstratrve officral. afrer the 
termmatton ojhrs or her employment or term ojojJce. shall for 
compensatrotz act as agent or attorneyfor. or otherwrse represent, any 
otherperso,, (other than fhe State of Calrfornm) before any court or state 

’ Mr Lucas concedes the permanent ban apples to Mr Bystrom’s mvolvement m audtt proceedmgs m 
which he partwpated, such as those that reached the third tw of rewew before the Board (Op Req , at p 4, Adv 
Req,atp 6) 

’ The other two are known as “revolvmg door” laws, which prowde for a one-year prohIbItIon on 
commumcatmg wth a former agency regardmg leg&we, admmlstratwe, or otber enumerated proceedmgs 
(Sectmn 87406). and the prohlbmon on partwpatmg m a matter before an agency affectmg a person wth whom the 
state ofiaal IS negotmtmg employment (Section 87407) 

a Srctmns 87403-87405 address issues not relevant to this opmion request 
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admrnrstrarrrlve agency or any ojicer or employee rhereofby makmg any 
formal or mformal appearance, or by making any oral or wt-ltlen 
communrcallon wrrh Ihe rnlenl lo Influence, in connecllon wrth anyjudiclal, 
quasl-/udxral or other proceedmg rf both of the followrng apply 

(a) The Slate of CalSfornra IS a parry or has a direct and subsranlral 
mteresl 

(b) The proceeding IS one In whxh the former state admmutralive official 
parrxrpated ‘I 

Section 87402. “No former state adrnrnrstrarrve ojficlal, after the 
termmatron of hrs or her employment or term of office shallfor 
compensation ard, advise, counsel, con&r or assist m represenrrng any 
other person (except the State of Calrforma) rn any proceedmg In which the 
official would be prohrbrredfrom appearing under Section 87401 ” 

Sectlon 87400 defines relevant terms for the apphcatlon of post-employment statutes, and 
specifically defines “partlclpated,” as used m SectIon 87401 

Section 87400. “Unless the contrary IS stared or clearly appears from the 
conrexr, the defnrtlons ser forth m thrs secnon shall govern the 
rnterprerarron of rhrs article 

(d) “Partlcrpated”means to have rakenparr personally and substantrallv 
through decrsron, approval, drsapproval. formal written recommendarron, 
rendering advrce on a strbstantlal basrs, mvestrgatron or use of confidenrral 
mformatlon as an officer or employee, but excludmg approval, drsapproval 
or rendering of legal advrsory oprmons 10 deparrmenral or agency staff 
wkrch do not mvolve a speclfc par@ or partres ” 

The Issue with respect to Mr Bystrom IS whether he “partlclpated” m the approximately 
20.000 audits handled annually by kus agency while he was employed as Deputy Director, Sales 
and Use Tax Department SectIon 87400 states he has partlclpated m those audtts If he has taken 
part in them “personally and substanmt~ally” by means of the described activity 

These statutes were added by legislation sponsored by the Commisslon m 1979, wtnch 
became effective January 1, 1980 (Stats. 1980, Ch 66 ) That leglslakon, AB 1048 (Waters), 
was drafted by the Comrmsslon to embody the followmg pnnclples 

“1 The Interests of the government and the pubhc as a former chent should 
be protected by preventmg the disclosure or use of matters revealed by 
reason of a relatlonsl-np havmg confidential aspects 
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2 The mtegrrty of the governmental dectston malung process should be 
protected by msunng avordance of the appearance of tmpropnety 

3 Both the Interests of the government and the pubhc and the mtegrtty of 
the governmental dectsron makmg process should be protected by 
hmttatlons on the opportumty for undue advantage by reason of farmhanty 
wrth agency practtce and procedure and personal relattonshrps wtth agency 
personnel 

Agamst these pnnctples must be balanced: 

1 The abthty of the government to recruit compentent [SIC] personnel 
whose career ObJectIves ~111 requtre an assessment of the drsadvantages of 
government servtce 

2 The advantage to eftictent government operattons of having partrctpants 
m governmental proceedings who are acquamted wtth practrce. procedure 
and precedent 

3 The rrght of private partres to obtam competent representatives of then 
own chotce ” (FPPC Staff Memo to Cmm’n , Z/9/79, pp 1-2 )’ 

From the language of the statute and these enunctated pnnclples, It IS clear that the 
prohrbttton was meant to apply where an offictal’s role IS drrect and parttcular to a proceedmg 
rnvolvmg a partrcular party or parties 

2. Regulation 18741.1 - Participating in the Same Proceeding 

In January 1999, the Commissron adopted Regulatton 18741 I, whtch sets out a process 
to determme whether the permanent ban apphes The regulatron states m pertment part. 

“Regulation 18741.1. Permanent Ban. Participating in the Same 
Proceeding. 

“(a) Theprohlbrtrons ofGovernment Code Sectrons 87101 and 87402 apply 
to any state admmrstratwe official If all of the followmg crrterla are met 

(4) Thejudicrai, qaasr-/udrcral or other proceedrng occludes any 
proceeding in n&h the oJticra1 partrcrpated personally and substantially 
by makmng, partwpatrng m the makmg, or mjluencrng of a governmental 
decuron. as defined m 2 Cal Code Regs Sectrons I8702 1 - 18702 4. but 
escludrng an-v proceedrng wwolwng rhe rendering of a legal advisory 

’ This poky analym was adopted I” comm,ttee attslys~s as the bdl progressed throqh the k’.&3Nre 
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opmo~ not m~olvulg a specific party or pnmes Ally supenvsor Is deemed 
to huve partrcrpated m any proceedmg wh~h was ‘bendmg before, ” as 
dejined m 2 Cal Code Regs Se&on 18438 2, subdIvIsIon (b). the ofjicral’s 
agency and which was under hrs or her supervrsory authorrry ” 

The regulation IS a codification of agency advIce that a former state adrmmstrative 
official 1s deemed to have partxlpated m all proceeclmgs of her former agency If she was m the 
agency’s supervisory cham for the proceedmgs during the time of her employment The 
Commission adopted this position when It reviewed the Brown Advxe Letter, No A-91-033 

3. The Brown Advice Letter _ 

At Its April, 1990 meeting, the Commission considered whether Its former Enforcement 
Divisron Chief, Roger Brown, could represent the subject of an Enforcement Division matter 
whose case was openedlust pnor to the Chief’s departure, and on whose file no substantive work 
had been done durmg Mr Brown’s tenure.6 Neither MI. Brown nor his staff could recall any 
mvolvement by Mr Brown m the matter during the bnef time he was with the agency while the 
matter was pendmg On this ground, staff, seekmg to chstmgmsh the Brown matter from 
previous advice, drafted advIce to Mr. Brown wl-uch concluded he did not “participate” m the 
particular case. 

The Commission rejected staffs request to Issue the draft letter, expressmg concern that 
Mr Brown’s direct supervisory role over the relatively small enforcement division could have 
Impacted matters handled by lus subordmates m ways not evidenced by the file. As a result, the 
staff Issued a revised letter concludmg Mr Brown was deemed to have partuxpated In the 
part~ular case during his tenure as Enforcement Division Chief (Brown Advice Letter, supra ) 

B. Application of Law to Mr. Bystrom 

The CornmIssion IS called upon to decide whether Mr Bystrom was “personally and 
substantially” mvolved m the 20,000 annual audits commenced by the BOE during his tenure as 
Deputy Dlrector of the Sales and Use Tax Department The statute describes “personally and 
substantially” as pattlclpatlon through “decision, approval, disapproval, formal written 
recommendation, rendenng advxe on a substantial basis, mvestlgation or use of confidential 
information ” (($ 87400. subd (d) ) 

Mr Bystrom asserts that m Ius posItIon as Deputy Director he was charged \nth no 
responsibihty that comes within the statutory defnution of “partlclpated” m Section 87400, 
subchvlslon (d), except with regard to the audits that were the sublect of appeal before the Board 
Itself, proceedings m which he admits he “participated” and to which he admits the ban apphes 

6 The comphnt letter was recewed m June 1988. Mr Brown resigned as Chief m July. 1988, and left the 
Commwon m October 1988 
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To the other audtts commenced during hts tenure that dtd not reach the full board before hts 
departure, he asserts hts role as Deputy Dtrector does not quahtj under 87400 as personal and 
substanhal parttctpation Nor, Mr Bystrom continues, dtd he have “supervtsory authority” over 
the 20,000 field audits conducted by the BOE annually while he was wtth the agency 
Accordingly, he does not fall under the “supervtsor” ambtt of Regulatton 18741 1 As a result, 
Mr Bystrom concludes, he may represent clients m proceedmgs before the audttors and Board of 
the BOE whtch were commenced durmg hts tenure wrth the BOE and whtch did not nse to the 
thud level of appeal before the actual Board 

We agree The pohcy concerns manifested m Sections 87400 and 87401 are focused 
narrowly to apply the ban on same-proceedmg mvolvement only to those proceedmgs m which 
the offictal parttctpated “personally and substanttally ” Section 87401’s detimtton of 
“parttctpated” uses clear language setting a defimttve threshold of particular acttvtty, less than 
which does not tngger the Act’s permanent ban Even wtthout resort to legtslattve htstory or 
policy declarattons, the plam meamng of the language IS clear there must be, not “general” or 
“remote” or “any,” but personal and substanttal mvolvement, through, “dectston, approval, 
dtsapprovai, formal written recommendatton, rendenng advice , mvesttgatton or use of 
conftdentral mformatton ” ($87401 ) 

As to the thud-tier appeal of audtts to the Board Itself, Mr Bystrom concedes that the ban 
apphes Thts concesston is wtse, given that hrs role at ttus stage was stgnificant and personal 

In contrast, at field audtt and Legal Dtvtston revtew levels, Mr Bystrom parttctpated 
nenher directly nor mdtrectly As hrs agency descnptton of responsibtlittes attests, Mr. Bystrom 
had no dtrect role, supervisory or otherwrse, m these 20,000 audits and 2,000 Legal Dtvtston 
revtews that took place each year of hts tenure Although the broad Job responstbtldies of the 
Deputy Duector do mclude admnustrattve oversight of the audit program, the posmon dtd not 
mvolve revtewmg soectfic mdtvtdual audtts or audit dectstons, or otherwtse suoervtsmg the 
audtts In fact, those responstbthties were expressly delegated to others m the agency’s structure 
The Brown advtce letter, which concerned an oftic~al wtth dtrect supervisory control over all 
enforcement matters wtthin the agency, clearly IS dlstmguishable on tts facts ’ 

We find Mr Bystrom’s general admnustrattve responstbthttes msuftictent to nse to the 
level of “personal and substanttal” mvolvement requtred by the statute We caution that nothing 
in this opuuon should be taken to mean that general Job classtficatton trumps actual experience 
Where, as exemphfied m Mr Bystrom’s parttctpatton III audits before the Board, there IS actual 
parttctpatton by an oftictal m a gtven matter, that offtctal IS permanently dtsquahfied from finure 
parttcipation after leaving state service 

’ Staff wll be dmcted to amend Re-@mon 18741 I to more clearly reflect this analysts 
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Adopted by the Commlsslon on September 8,200O Concumng Charman Getman, 
Commlssloners Deaver. Make1 and Swanson Absent Commlssloner Scott. 

Karen A Get!nan 
Chairman 


