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BEFORE TYE PAIS ?CLITICAL ?MCTICES CCPWISSIO:J 

12 t'Ce !Yaiterc of: 

Oplnlon Xequested 51': 
Rlcbard J. Moore 
County Counsel, C3u7f:J cf 
Alameda 

NO . 76-oi4 
Yarch 1, 1577 

3Y TFiZ CG~!MISSIC>I: iie have teen asxed the follcwl:; 
guestlons by Xlchard J. Moore, Coun:y Counsel, County of 
Alameda: 

Sucert Jr'jant, a retired county employee who re- 
celves a penslon from the cyynt:', serves on the nine le'iloer 
county board of retlremenc.- :lembers of tne board of retire- 
nent, 1" ad-nlnrsterlng the fund of the reclrement system, 
<;ote on such matters as tne cOntrlbq~t:On rate,lnto Cne system 
for employees, tne LntereSK ss:omntlon rate,=' and Tip~rOD~iatS 
dses for any surplus created by ad]~lstTent of t?e interest 
as~umptlon rate. 

The interest assumptlo~ rBt1, 4nicr 1s oased on ar 
actuarial valUatiOn, :i a rate used for tae tl~rpose of d+ter- 
nlniq chether all or a cortlon 0-C t;le earled Lnccme of ;ne 
ret;reqenc fund ~h0~12 DP credited to emp:o:rer a-d emolc*~ep 
CCnt'l!c"ELOnS. T4e dlfferar.ce oethee7 t?e a?;cur.: creElr& 
to tne employer and employee accounts and tne amount actually 
earned 1s used fcr reservei, c3ntll~~nc;cs and losses 3" 
;nvestTents. Once tnese neeia are satlsfled, a-.~ add:to-zi 
earned income not allocated becomes surplus. Yence, by 
varying tne interest assumpt.ron rate, additlorai surolus can 
be created wnlch ln turn can be used oy the board of-retire- 
-went to provrde addltronai censlon benefits to retirees, 
including, for euamnle, healtn insurance benefits, supple- 
mentary cost Of ilvlng seneflis and death benefits. 

11 WC . Sryant serves pursuant to a statutory 
regulreaent that one member of the coard shali be a retired 
aenber . Gov. Code Sectron 31520.1. The remainder of tne 
board LS comprrsed of three current count:~ emplcyee Tembera, 
four puol~c members and the county treascrar. Id. - 

2/ - Although the retirement board teccnlcali.1 
makes only "reccmmendatlons" iJlt.7 ressecc to tne i*tIeKBSt 

assumption rate, rts reconmendatlons are 1-1 fact blndLno on 
:he Soard of Supervisors. c*v . Code Sec:1on 31451. - 

--_---- ---- -_ 
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0" the basis of :hese facts, Yr. Yoore asks whether 
the retired member of the board of retirement 1s prohlblted 
by the Pal :tical Reform Act frcm voting on: 

(1) declslons concernlnrl the Interest assumption 
rate; and 

(2) declslons concernlnq how any surplus created 
oy adiustaent of the interest assumstlon rate 
1s to be lused. 

CONCLUSICN 

The retired member of the board of retlre'r,ert 1s 
not precluded from votlnq on decrsrona re?ardlnq eitner tne 
Interest assumptron rate or the approorrate uses for any 
surplus gereraced sy a change in the rate. 

ANAiYSIS 

Gover-sent Code Sectron 8iiOO~' contains t:e caslc 
cor.fllct oi Interest ~ron~b~+~on a5 prcv:Ces: 

Yo public offlclal at any level of state or local 
government shall make, partlclpatc rn ma:klnc or 1.1 
any way attempt to use his offrclai -cosrtlon to 
influence a governmental 4decrslon 17 vnrcn :be 
'cnows or has reason to 'know he nas a flnarclai 
rnterest. 

As a nemter of the count:, ccard of retirement, a 
local government agency wrthln the meanin? of Section 92041, 47 the ratrred member 1s a oubllc official.- Yoreover, 1t 1s 
clear that ne makes, participates 1.n makin and attempts to 
use his offlclal ;os:tron to rnfluence govemlental declslons 
by reason of his activrtles relatrve to board action on the 
lnterest assumption rate and the uses of surplus. Acccrd- 
~nqly, the sole issue for determlnatlcn 1s whetner tne retired 
member has a "flnancral i7teres:” 1q ihese qoverlmental 
dec:sions. 

Y 411 statutory references are to the Government 
Code unless otherwrse noted. 

P/ Section 820-18 states that a "oublrc offlcral" 
means "ever: member, officer, employee or consultant of a 
siate or local Government aoenc:r." 
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S*ctlon tJilO3 defines “fLrancLa- interest” ant 
provides: 

An official sas a financlal Lntarest in a 
decrslon wlthrn the meen1-q 0: Section a??00 lf lt 
1s reascnably foresaeaole that tne 3eclsLon 4111 
have a mnaterlal financial effect , dlstlnguisnaole 
from its ef feet on tne Fubllc Tenerallr, on: 

(al A>: Lusrness erz:tJ ln ,vn:ch the p2C11C 
offrclal has a d:rec: cr Lndlrect 1.5 :est.T.er!t WOK t?. 
more than one thousand dollars ~$1,000); 

(o) Any real pro;ert:, ln wn?c,? the c”bl:c 
offlclal nas a direct or lnclrect Interest worth 
more than one thousand dollars (ji,OOO); 

(Cl Any source of Income, otner than loans 
by a commercial lendlnq inst;c’ztion in the regular 
course of ouslness, aggregatrng t’m hundred fifty 
dollars (5250) or more In value received by or 
?romlsed to tne ;uollc off~cLa1 .4~th~n twel*Je 
months prior to the time when the dccrsion is 
mace; or 

id) An:/ business entity In rnlch toe ouol~c _ 
offlcral 1s a director, cff~cer, Tartner, ciustee, 
eosloyee, or holas ai-:, ;osltlon or management. 

For purposes of this section, - ~L.lclrec~ 17ivest- 
sent or interest means any :n/eatment or Ln:erest 
cbned by tne spouse or deoe~dent cnrld of a ;iuslic 
o:flclsl, by a-;~ agent on benaif of a ?ool;c off:c:al, 
by any ousiness e-.tLty ccntrol1e.o by tne ooollc 
offlclai or by a trust ln -.hLc: he nas a sucstant:al 
interest A business enttt: 1s controlled cc a 
cucllc offlclal 1: :ne oubl~c cfflc;sl, his aoants, 
spouse a;la de-,enaen: ch:ldren hold moia tnan ;ILft:r 
percent of tne ownersbo -ntfcest In tne entlt!. 
A public offlclal has a suostantlzl Lnte:est ln a 
trust when the offlclal, his sFo”se and dependent 
children have a present or future Ln:erest worth 
more tnan one thousand dollars ($1,000). 

It LS clear that s”nsect:ons (a), (5) and (d) of 
Sectron Jr103 are not Lm;llcaced in thrs ool-rlon request by 
virtue of the retired em~loyee’s rece~ot of a censlon from 
tne county retirement s:lstam. if, hcdeber, tie ser.slcn is 

--- -_--~---- - 
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I’ Lncome” within the mean1r.g Of Sectl?n 42530:3:, t’?e KetLre- 
ment svstem would be a source sf snccae wltzln the meanrng 
of Sectron 37103(c) and *e .ccld hai: co analyze wretner L c 
LS reasonably foreseeable tnac the decLs:ons ot 'he 5oari of 
retirement wrll have a naterLar fL?anclal effect, dlstlngursn- 
able from its effect on tne public generally, on tke reclrement 
system. On the other hand, If the pension IS excluced from 
the deflnlt?on of lncolPa t:' Sectlon 62030(b)(Z), wnlcn removes 
“salar:r and reimbursejne7c for expenses or per diem recelvei 
fron 2 . . . local 5overcment agency" frol. Ir,cone, tqe gelsIon 
will not Take the rPt:re’i~enC. S:7Ste7l a 3CrC2 of lPcome to 
:ze retLred eTnplcyee and, hence, ~111 not create the ty?e of 
"frnanclal Interest" t?at can preclude t.75 retired eq?loyee 
frcs ?art:clpating In :‘le suC]ect declsLcns. 

We turn, therefore, to ccnsraeratlon of the agpll- 
caollity of Section 82030(o)(2) to a pension from a county 
retirement systerr. Wnen an emplcyee.aqrees to work for tne 
county, he LS entlcleo to certain benefits rhlch com;rlse 
his compensation. He cecel.Jes, for example, a monthly salary, 
vacatron and srck leave ano retlre’ilent oeneflcs .4nlcn, 0: 
law, xust be provided as 
:1on.Z’ 

an addltlonal element of consensa- 
Tnus, as the Callfornla Sd?rene Court 2as c3ser7ee, 

retlrelnent beoefsts, s;cn as a FensLon, “(io not represent 
tne beneflclent (SLC) gratultles of the employer; they are, 
ratner, cart of the cons:leratron earned 3-r the emolovee.” 
\qalte v.-walte, 6 Cal. 3d 461, 469 (1372).- In oth:r iords, 
“tne oenslon Da‘lnent s2r:es as a remcneratlon for sero:ces 
reneeied bf the-employee . . . .‘I g, a: 471. see also Sweosv 
v. Los \nseles Counts Peace 3ffrzera’ Pcclresenc Board, 17 
Cal. 20 ;56, 300 (19&l). A FensLon, :nerefcre, is essentr2llJ 
a type of deferred sala:! wrerooy an em-,loyee agrees to 
receive a smaller ?aymelt ,whlle .~or’clng ln exchange for t>e 
secur:t:r or receivlrg c”.2 :elalll.zq gort:on of his consensa- 
tion after he cetlres. 

Since a penslo> 15, 13 essence, a deierred salary 
payment, we conclude tnat L? 1s included 1.7 “salary,” as 
that term IS used ln SectIon 6203C(o)(Zl. :ie note, noreover 
that the pensron rn tn$ ?resen; case us from a lccal govern-’ 
nent agent-(. The retlrc-nent fund LS slnpl:r tne accounting 
mechanism used by,*ne county to accumulate and d:sburse the 
pension beneflts.2’ Accordingly, we conclude that the pension 
1.5 “salary . . . from . . . a local government” agency and 15, 
therefore, excludea from the deflnrtLon of income by Section 
82030(b) (2). 

11 Section 31451 grovldes that part of tne county’s 
public obllqaclor to county employees 1s to maks trov1slon 
for retirement cenef 1:s as “addrtional elements oi compensation II . . . . 

p/ sect LO” ;1171 defines pe~s:on to ‘ilean paynents 
made from funds ccptrolled by the county board of sugervLsors. 
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Based on the foregoIng a"al:sis, 1' LS clear tr.at 
the psnsron recerred 2:' :?.a r?i~:e' czclcyea Ercm tne ccwy 
retlr2me"t system 002s no: cc"stLtut2 a "f1nanc~al interest 
vlthln the nearL"q of SectIon 37103. Cunsequeltly, tne 
retrrec employee 1s not orohlblted b:r Sectlon 87iJO from 
pdrtlCl;2tlflg 1" bC2id O? ret?:?me"t declslcns concern:ng 
the interest assumption :3:2 or appropriate uses for sur-,lus.l' 

h2 reco~nlze t.71t ts1s concluslsn SUt?3rl~lS 32rtL- : ci?atlon by tne retired employee board menoer 1" some :ec~s:c"s 
ihrcn lnvol>:e a cocenclai conflrct of Interest" 1" tne 
sense that tie declslons cdn have ar lmoact 0" the amount of 
n:s ~2"SLO" oeneflts. Thus 00:2nc~al "conflict," nowever, 
1s not qual~tatr~~ely different the" the ccnfl~ct of Interest 
faced by otner board members who are currently ccunty employees. 
Current county employee board members pa.rtlcL~ate Ln decisions 
wnlch ~~11 affect the amount of tneir csntrlbu:lons tc the 
retirement plan, and thus also affect tS2 amount of t"21: 
income. They can ao so oecause Sectron 32030(b)(2) cleari/ 
elrm~nates tnelr salary as a dlsq~al~fy~ng f~nancral Interest. 

I" concl~drng tnat tne retired e-npl::/ee board 
member also can oa:tlelpate I" declslons xhrsh may affect 
his l"COm2 S2CSUS2 2 3uDllc ;enslon falls dltn~n the abmrt 
of Sectlo" 8'030(0)('), we avoid the an0mal.I of treat:ng tne 
retired board me?oer dlfferentlv tnaa tSe other 0oa:a menoers 
men 'he ls, ln reaiity, srmllarly sitluated. X2 trlih% tn:S . 
1s consistent v:th tne 0rovlsLons and the ?"tent of t-e 
?clrtLcai ?.eform Act 

Approved 0:~ the Ccmmlsslon 0" >larcn 1, 10'7. 
Concnr r :ng : Car-erlter 
Lapan vas aosentr 

, Lo;.ensteir. a;c rjulnn. ~o.l~LSSlo~~c 

Chalrman 

v 7e ooserve that our oe:nlor. herel" 1s limited 
to the requlrenencs of the ?ol;tLcal ?eform Act and we intimate 
no upln~on regarding whetSer the ret;red member of tne ooard 
of retirement has a ccmmon law conflict of lqterest. 


