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EEFQPE THE FTAIR POLITICAL PRACTICES CCMMISSION
In the Mz=tter cf:

No. 75-066
October 1, 1975

Opinion reguested by
John C. Morrissey
Pacific Gas and Electraic Company

(S N

BY THE COMMISSION: We have been asked the following
gquestions by John C. Morrassey, Pacific Gas and Electric
Company:

The Pacific Gas and Electric Company (herexznafter
PGell) employs several leboy.sts and approximately 26,000
other residents of the State of Cal:ifornia, among w/hom
there are uncdoubtedly certa:in rndivicduals wno are legisla-
tive offizials, agency officials, state candidates, or
members of tne immediate families of such officials and
candidates. PGEE has asked ine following questions con-

cerning 'iis reporting obligations as an employer of lobbyists:

{1} Are salary pavments to such persons subject
to disclosure as exchanges under Government Code Section
86109 (d) 21/ .

(2) If such salary payments are subject to disclo-
sure as exchanges, are "frirgs benef:its" and other forms of
indirect compensation pald for the benefit of employees
also subject to drisclosure and included in determining
whethzr the employee has received 1n excess of §1,000 1n
salary?

(3) Are salary payments to such persons subject to
disclosure as "payments to 1nfluence legislative or admins-
trative action” under Section 86109(c}?

(4 If such salary payments are subject to disclo-
sure as pavments to influence, are "fringe benefits" and
other forms of indirect corpensation paid fer the benefic
of all employees also subject to disclosure? If salary
payments to such individuals zre subject to disclosure by
PGLE, ei1ther as “exchanges" or "peymencs to influence
legislative or administrative action,” than

1/
~All statutory references are to the Government Code
unless otherwlse noted.
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{5) Is PG5E obliged to contact each emplovee to
determina whether he or she 1s on electiod state offaciel,
legislative offzcial, agoncy cofificiral, state censicate or
rerncr of Lhe ymmediate femaly of sach en official or
candidate?

(6} If not, vhat acticns musi DET undl rtake to
assure that 1t v 112 not ke liausle for any feirlure to dis-
close such anformation?

L]

CONCLUSIOXN

(1) Salary pawvments to such individuals are subject
to digcclosure as exchanges u-ndey Section §6109(d) 1f salar;
payments cave e.cecded $§1,000 dvring the calondar year.

(2) Noutine f{ringe berefits are noi i1ncludzd in
determining vhoether Lhe enployee hés recerved more fhan
$1,000 1n the calendar year, but payments 1n lieu of uages
are includable.

{3) and (4) Salary payments are roil "payments to
influence legisletive or administrative action," ac cdeflined
in Scction 82045, and are nol reportable under Section
£C109 {c) . . - .

(5} PG4E has no duty to ascertain wvhich employecs
arce lecgislative officials, agency officials, state candi-
dates or menbers of tne immediate families of officirzls or
candidates.  The cmplorer must report on the besis of infor-
maiion 1n his possession at the tzmz of fi1ling.

(3} PG&E will not he l:izble for any failure to
disclose salary payrments o such perscons unless or until
the Commission adopits a list of "specirlied persons.”

2 Cal. Admin. Code Section 12650,

WALYSIS

(1) Pursuant Lo Sections 86102 (z) and 86109, an
employer of lobbyists 1s required to fale periodic reports
containing information pertinent Lo the lobbvists' activi-
Lies. rmmong the informaticon vniecn must be disclosed 1is:

The name and offic:2]l pos:itiorn of each
elective state officiral, legislative
official) and agency officrel, the name
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BEFORE THE FAIR POLITICAL PRACTICES COMMISSION

In the Matter of:

No. 75-063
November 4, 1975

Opinion requested by
Dugald Gillies, Vice President
California Association of Realtors

A e S

BY THE COMMISSION: We have been asked the following
questions by Dugald Gillies, Vice President of the California
Association of Realtors:

The California Association of Realtors will sponsor
1ts fourth annual Legislative Day in Sacramento. It will be
attended by realtors, realtor associates and employees of
local boards of realtors. The event this year is scheduled
to parallel with a meeting of the Association's Board of
Directors, and some of the people attending Legislative Day
also will attend the Board of Directors' meeting. The salient
facts are as follows: The program involves, among other things,
contact with legislators from the districts of individual real-
tors. Employees of local boards attending the program will
not be paid compensation for this activity. It 1is, however,
the practice of many local boards to reimburse their members
for e¥penses incurred i1n attending the program.

The California Association of Realtors 1s an employer
of a lobbyist. A few of the local boards of realtors also are
emplovers of lobbyists, but this opinion 1s not concerned with
these boards.

(1) If a local board expends $250 or more during a
month to reimburse individuals for expenses incurred in attend-
ing Legislative Day and the Board of Directors’ meeting, 1s this
a payment to influence legislative or administrative action?

(2) Would such a board become an employer of a lobbyist
and be required to file a report?

{(3) If a report were required, but no further amounts
were expended in subsequent months, would reports be required
for the subsequent months?
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(4) 1If a board sponsors a dinner to which their legis-
lative representatives are invited, and the board incurs $250
or more 1n expenses, what are the reporting requirements under
Proposition Nine?

{(5) Would the answer to question No. 4 be different
1f the legislator paid for the cost of his meal at the dinner?

{6) In the event that a local board did not incur
any expenses 1n connection with Legislative Day, but did incur
$250 or more 1n expenses in connection with sending members to
the Board of Directors’' meeting, and 1f the proportion of
participation in activities related to the legislative program
resulted 1n $250 or more in expenditures for that purpose, would
the local board thus become an employer of a lobbyist and be
required to report?

CONCLUSION

(1) A payment of $250 or more reimbursing expenses
incurred by attendees at Legislative Day and the Board of
Directors' session 1$ a payment to influence legislative action.

(2) A local board would not be an employer of a lobby-
ist but would be required to file a report.

(3) No reports would be required for any month in
which no payments are made.

(4) The local board 1s required to report the amocount
expended on dinners which their legislative representatives
attend as a payment to influence legislative or administrative
action.

(5) The conclusion to question No. 4 1s not altered
by the fact that the legislator pays the cost of his dinner.

(6) A local board making a payment of $250 or more to
send members to the Board of Directors' meeting for the purpose
of participation in the legislative program 1s required to re-
port, although 1t does not thereby become an employer of a
lobbyaist.

ANALYSIS

(1) Any person who makes payments of $250 or more in
value in any month to influence legislative or administrative
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of each state candidate, &nd the name of
cach merbher of -2 1~rediste famile of any
such o0fficial or cordiceote with vvhem the
«e. [enployar] has cod 10 an excnarge
of moncy, goods, services cor anvthing ot
value and the nature and dote ©f each sach
exchange and tne ~onolary -alues ercharced
1f the fair mar.ot value of either side of
the exchsnge exceceded o2ne thousand dol'ars
($1,000).

J.

Section 856109 (d4).

If PGLE emplovs any of the persons specified in Section
86109 (d), the company enzaces in an exchange vith that wndivi-
dual.2/ The enployer makes pericdic salary taymnents 1n exchange
for the services furnished by the erployea.3/ .

v

Section €6109(d) reguires that exchenges be reported

Lf
the "farr market valus of either side of tne axchange cnceeded
one theousand deollars (31,000)." In most E"chhnces thz consid-
eratlion exchanged 1s easily i1dentifieble and can be valuaed
without drfficulty. Hovever, an erployment relationsnip s a
unique type of ¢ chanoe because of Lhe ongoing and continuous
nature of the relationsrip. In an emplojer-ennlovee relation-

cshap the cmployes renders Lontlnvlng services 1N eMcrars? for
periodic salary veyrents. There i1s a continuocus €, changg bLo-
tween emnployer and employce raithcr then a saries of discret
exchanges. In those circunstdances, ve cgnclude that the salary
pavments to a specifiecd emdloyce rust be reported 1f tne paymants
have totaled $1,000 durirg the calendar yecar.

27

The term "acgercy official" as uvsed in Saczticn 26109 (2)
refers Lo agency officials of iLhose acencies vhicn are or should
be lasted on the lobb“1st s rcglsLLaLlon statement u~der Sections
86101 (c) and 86102. 2 Cel. Adnin. Code Secilaion 18500

3/

“The term "eschange" is fariher defincd by regulatior to
exclude those transactions in wvhich the loobylst employzr ofiers
goods or sarvices on ldentical terms to the publlc at large and
the goods or services are purchased py a perssn spzcilliied 1in
Section £6109(d). 2 Cal. Admin. Code Section 18630. That eJlcep-
tion 1s not applicabla to tle circumstances set forth 1a this
opinion reguest. In thls case PGiE emplors parscons specifled
in Secticn B6109{(d) aprd seceks to ascertain what reporting ¢bli-

gatiors, if any, are 1mposecd ky Lhe cwplovment relationship. Fn
offer of cmployment 15 not an oflfcr of coods and services made
on identical terms to the public ait large. On tihe otber hand,

the cxceptacn sct forth in 2 Cal. Adman. Code Section 18630 makes
it clear that PGLE 1s not reguared to report the meonthly PG&L
bills paid by specifzed persons 2y Jong as electric poucr 1s

sold on identical terms to the general publac.
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The ecmployer nmust report the cumulative s
payments during the first month of the calenda
which peyrents to the enplovee total §1,000 an
the salary payments dvring each monin thereaftor
remainder of the colondar veer.,

{(2) Routine fringe berefits recd not b2 ¢o
in determining vhether $§1,000 hes been paid Lo a spe
employee.

Certain frince benefits, such as Lhe emvloyer's
contrabution to bealth pluns, retirement plans and erploree
Jife insurance are so routinely included in the employrent
relationship that no purpose sould he served Lv requiiring
the employer to keep a scparale accounuing of the value of
these f{rince bonefils. Hovever, any berefi1ts 1n lieu ol
wages such as the granting of stoch options or the purcrase
of annulties are includable 1n decermining vhetber $1,000
hes been paid Lo the employec.d/

(3) and (4) Salary preymants to legaisletaive officazls,
agency officials, state candidates or nenbers of the 1mredi-
ate families of such officlrals or ceondidates are pobt reportable
undcr Secction B86GI0Y (c) as "pavmoits to influence legislative
o1 administrative sction." "Paypneats Lo influence lcegislative

~ or administrative action” 1s defined by Section 82045(c) to
include:

(c) [Any] {p)laymment wvhich direcily or
indiirectly bencfits any elective state
offi1cial, legislative offircral or
agency official or a member of Lhe
immedlate family of any such oxficial.

hlthough 1t would be nossisle to corclude that salary
payments are within this defiwnition, closer consaideration of
the Act leads Lo a contrary conclusion. Salary iransactlons
are alicady reportable by the employer as e.changes unier
Scctaion 86109 (d). GCuplicaiing these reports by listing the
payments as both "e:changes" ard as "payments to influence”
would create reduadant reporting and tend to obscure other
payments properly licted under that heading. A statute
should be i1nterpreted in such a way as Lo give meaning to
cach part (Code of Civil Prccedure, Section 1858, First
PPederal Savaings & Loan Ass'n. of attadena v. Jobnson, 49
C.A.2d 465 {1944)). I{ "payment to iniluence” unaer Seclion
82045 (c) vere i1nterpreted to include an "exchange," there swould
he no purpose 1n the “"erchange" section of Lhe Act, since
Lthe result wvould be an entirely duplicative report, Further-
morce, the $1,000 threshold for reporting c'changes under
Section 86109 (d) would be rendcred mecaningless.

4/

Sce 2 Cal. Admin. Code Section 186?°0{c); routine
fringe benefits given lobbyists are not reportable by
lobbyist employers.,
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(5) and (6) Ft the present time, the lobbvist
enplover has no affirmative obligation to ontain tne namnes

of specificd persons. For the purposes of reporting urder
Section 56109 (d}, the lobbyist e—ployer 1s de2med to have

used reasonable diligence 1n the prevaraticon of tre report

1f the emvloyer reports on the basis of 1nformation in hais
possesslon at the time of filing.5/ 7The employ=er 1s not
required to make specific inqulry concerning the status of
1ts employees unless such inguiry would be made i1in <hs
ordinary c¢ourse of business. If the Faair Political Practices
Cornuilssion publishes a list of elective state 0fficials,
legislative officials, agency officirals, state cardidates

and thear immed:ate families, the lobbyist employer 11ll be
dcermed to have knoledge of sucn persons and will be regquired |
to report those e)changes whicn exceed $1,000, in accordance
wlth 2 Cal. admin. Code Scections 13650(¢) and (&), which
provide:

{c) In the absence of o list of spec:ified
persons and spec:iiied pusiress entlties
published by the Comnission, filers reporting
exchanges under Govoernment Code Sechions
86107 and 86109 are requircd to repcrt onl,
otherwvise reporiable enchanges vvith persons
or busincss enlities actually knovn to oe

. specified peorsons or specified business
entitics on the basis of information 1n the
possession af filers at the time of the
filing. There 1s no requirerent to make
specific i1nguiry of persons or business
entities unless such i1nguiry would b2 made
in [the) ordinary course of Lbusiness,

(4d) In the event the Commission publishes
a last of specirfied persons or a list of
specified business eatitlies or both, then
filers reporting e:changcs pursuant to this
section will be dzoemed to have knowledge of
the names of persons or business entities
which are shown on such lists.

Approved by the Commission on Octohwer 1, 1975.
Concurring: Brosnahan, Louvensiein and lMiller. COommlsSlOners
Carpenter and Waters vere absent.

L I —
/LJ i .:/z/bd/ﬂ /’ Mt et Lt

Danrel H. Lot gecnstein
Chairman

5/

“Section 81004 regquires reports to be verified,
stating that the f{iler has uged all rcasonapnle diligence
1n 1ts preparation.,



