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BEFORE THE FAIR POLITICAL PRACTICES COMMISSION

In the Matter of

No 0-01-112

Opinion requested by July 9, 2001

Lance H. Olson, Esq.

el g S N )

BY THE COMMISSION: Lance QOlson, Counsel for the Califorrua Democratic

Party, has requested an opinion of the Fair Political Practices Commussion on the
following question’

I. ISSUE PRESENTED

Pursuant to Government Code sections 81009 5 and 85312, are the Califorma
Democratic Party and the California Republican Party subject to the filing requirements
of Los Angeles City Ordinances Nos 173930 and 173929 with respect to payments made

for member communications to support or oppose candidates n City elections?

II. SUMMARY OF CONCLUSION

No The local ordinances are preempted by the Political Reform Act insofar as

they impose "additional or different” filing requirements on the state party commuittees 1n
areas of statewide concern

III. BACKGROUND — FACTS

Proposition 34, passed by the voters at the statewide general election of
November 2000, 1s a campaign finance measure intended, 1n its own words, to
"strengthen the role of political parties in financing political campaigns "
(Proposition 34, section 1(b}(7) ) Among other changes, Proposition 34 added to the
Politrcal Reform Act a new provision, codifted as Government Code section 85312,°
which exempts from the definttion of "contnbution” or “independent expenditure®
payments made by orgamzations, mmcluding the Cahforma Democratic and Republican
Parties, for communications with their members even if those communications advocate

' The California Republican Party jomed m Mr Olson's request

2 All references are to the Government Code unless otherwise noted
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the election or defeat of clearly i1dentified candidates After Proposition 34, such
payments are reportable by the parties only as ordinary expenditures.’

The Cahformia Democratic Party and the Califorma Republiican Party are "state
filers" under Chapter 4 of the Act. This means they file as state general purpose rectpient
committees on a schedule mandated by the Act, and their reports are filed with the
Secretary of State's office  Under the Act, the parties generally file semi-annual
statements for each half of the year, plus additional reports triggered by election activity
(§ 84200 ) During an odd-numbered year, if the parties make contnbutions totaling
$10,000 or more, either 1 connection with a state or local election or to elected state
officers, additional supplemental pre-election or special odd-year reports may be
required. (§§ 84202 5 and 84202 7 ) For example, the Califormia Democratic Party made
contributions totaling $45,000 to Governor Gray Davis during the period January 1
through March 31, 2001, and was required to file a quarterly odd-year report on Apnl 30,
2001 Contrnibutions and independent expenditures of $1,000 or more made dunng the
last 16 days before an election also can trigger "late reports” that must be filed within 24

hours. (§§ 84203 and 84204 )

Under section 85312, payments made by the parties for member communications
no longer are treated as “"contributions” or "independent expenditures", and thus do not
trigger the filing of a supplemental pre-election statement, late contnbution reports, or
late independent expenditure reports Moreover, because the payments are reported as
ordinary expenditures, the parties are under no obligation to ident:fy which candidates
were discussed 1n any particular membership communication The practical effect of
section 85312 1s that payments made by the parties for member communications to
mfluence a local election may not be disclosed until after the election takes place, and
even then the reports may not reveal which payments were tied to any particular

candidate

In January 2001, the Commussion adopted emergency regulation 18573 to clanfy
which provistons of Proposttion 34 apply to local elections Subdtviston (b) of that
regulation stated that, based on the Commussion's initial review of Proposition 34, "a
local government agency may not require reporting prohibited by Government Code

section 85312 "°

* We note that SB 34, currently pending before the Legislature, would require the parties to report
member communication payments as though they were contributions or ndependent expenditures, as

occurred pnor to passage of Proposition 34

* The Comnusston recently amended the Form 460 on which the semy-annual reports are filed to,
among other things, inciude the code "MBR" to 1dentify payments made for membership communications

* The emergency regulation expired by operation of law on May 22, 200! The comment to the
reguiation stated "The statutory expiratton of this emergency regulation shail not be construed to mdicate
that the above-entitled statutes are no longer applicable to local candidates, commuttees or jurisdictions *
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Los Angeles has a comprehensive local campaign finance ordinance that includes
public financing of City campaigns, limits on contnbutions to candidates, restrictions on
candidate spending, and strict disclosure requirements. Member communications made
by the parties became an 1ssue 1n the Los Angeles mayoral pnmary of Apnl 10, 2001
Because of section 85312, the parties did not have to file reports disclosing their
expenditures on member communications pnor to the pnimary election The City did not
approach the Commusston to discuss what options, if any, 1t had 1n light of section 85312
and our emergency regulation 18573 Instead, concerned that the public would not know
of simular expenditures made for the general election, on May 4, 2001, the Los Angeles
City Council adopted two emergency ordinances establishing additional notification,
disclosure and fihng requirements for orgamizations that make member communications

1n support of or opposition to City candidates

The ordinances became effective on May 8, 2001, and apply only to expenditures
made m connection with the City's 2001 pnmary and general municipal elections. An
ordinance that would prospectively place the same requirements into the City's campaign
finance ordinance 1s pending Council approval (Alpenn lir to Chairman Getman,

1/1/01, fn 2)

Ordinance 173930 requires any commuttee that made more than $10,000 1n
member communications relating to the primary election to file a report with the Los
Angeles City Ethics Commussion contaiming "all information required by California
Government Code section 84211 " (Ord. 173930, § 2 ) The report must include "all
contrtbutions received between January 1, 2001 and Apnl 10, 2001, and all expenditures
and payments within the meaning of Califorma Government Code Section 85312 made
between January 1, 2001 and Apnl 10, 2001, 1n support of or opposition to cand:dates for
elective City office " (/d ) The report was due within 14 days of the ordinance's effective
date (/d) Ordinance 173929 contains similar disclosure requirements for member
communications directed at the general municipal election That report was due seven
days before the general election, which took place on June 5, 2001. As with Ordmance
173930, the reports required by 173929 must 1dent:fy "all contnbutions recerved on or
after the effective date of this ordinance, and all expenditures and payments within the
meaning of  Section 85312 made . on or after the effective date of this ordinance, 1n
support of or opposition to candidates for elective City office " (Ord. 173929, § 6 )°

The City Ethics Commussion and the City Attomey's Office informed us at the
hearing on this matter that the ordinances require reporting of all contnbutions made to
the political parties regardless of whether those contributions were used to fund
membership commumications directed at City candidates This is confirmed by the City

¢ Ordinance 173929 also fequires any person who makes or incurs payments of more than $1,000
for member communications to notify the City Ethics Commusston by fax, e-mail or telegram within 24
hours each time such payment 1s made or incurred In addition, 1t requires each persen who made or
incurred payments of more than $1,000 for member communications between April 11, 2001 and the
effective date of the ordiance to notify the City Ethics Commusston within 72 hours of the effective date
The 24-hour and 72-hour notices must contamn specific information about the payor, the payee and the

candidate supported or opposed
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Ethics Commusston's "Notification of Independent Spending and Communications" (May
2001), which states that any "person” spending $1,000 or more on member
communications regarding City candidates must report "all payments made to support or
oppose City candidates” and "any contributions the group received " Assistant City
Attomey Anthony Alperin explained that disclosure was not limited to contributions
earmarked or solicited for City candidates because that was thought to be too burdensome
for the parties (Mmutes of June 8, 2001, Comm'n mtg , remarks of A Alperin) The
Executive Dhrector of the City Ethics Commussion confirmed that because of the nature
of the state parties and the fact contributions are not earmarked for particular candidates,
the commuisston chose to require reporting of all contributions, regardless of their
applicability to the Los Angeles election (/d, remarks of L Pelham )

Review of the parties’ reports readily demonstrates that not all contributions
recerved this calendar year were spent on the Los Angeles elections. For example, the
California Democratic Party reported receiving contributions of $1 8 miilion from
January 1 to March 31, 2001; the party gave just over $61,000 of that in contributions to
state officeholders The Califorma Republican Party raised nearly $777,000 from
January 1 to Apnl 11, 2001, and made $32,500 1n contributions to state candidates. The
City ordinances nonetheless required disclosure of all contributors to the parties during
the peried of January I, to Apnl 10, 2001, as part of the pnimary election report.

In sum, the two emergency ordinances require the parties, state general purpose
committees, to file special reports with the City Ethics Commission 1n addition to the
reports required by the Political Reform Act The ordinances specify different timetables
and different disclpsures than are required of the parties under the Political Reform Act
They require reporting of all contributions regardless of their use in City elections.
Finally, these requirements are directed at reporting of payments for member
communications in a manner that differs distinctly from the reporting of such payments

under section 85312

IV. DIscussiON

A. Jurisdictio

Before proceeding with an analysis of the 1ssue at hand, we first address the
threshold question of this Commussion's authonty to 1ssue an opinion on this matter

The Commussion has "primary responsibility for the impartial, effective
admmuistration and implementation” of the Act (§ 83111) The Commussion also 1s
authorized to mterpret the Act by 1ssuing opions to requestors about their duties under
the Act (§ 83114 ) The importance of the Commuission's perspective on provisions of
the Act recently was affirmed in Califormians for Political Reform Found'n v Fair
Political Practices Comm'n (1998) 61 Cal App 4th 472, in which the Court of Appeal

stated
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"[B]ecause of the agency's expertise, 1ts view of a statute or
regulation 1t enforces 1s entitled to great weight unless clearly
erroneous or unauthonized {Citations omatted ] [T]he construction
of a statute by officials charged with its admimstration  1s entitled
to great weight The Commussion 1s one of those agencies whose
expertise 1s entitled to deference from courts [Citation omitted }”

(Id, atp 484)

With regard to the Commssion's responsibility to 1ssue opinions regarding a
requestor's "duties” under the Act, the City Attorney urges the Commission to define that
terrn narrowly. Under such construction, it 1s argued, the Commission may tssue
opmions only where the statute 1n question imposes an affirmative obhigation to perform
a given task or forbids the performance of another Accordingly, the Commission would
not be entitled to opine on the instant matter because sections 81009 5 (concerning local
ordinances) and 85312 (membershp communications), by their strict terms, do not
impose any "duties” on the California Democratic and Republican parties

Such a narrow construction of the term "duties” 1s inconsistent with the purposes
of the Act and the Commussion's role as its primary interpreter  The "duties” about which
the Commission may opine include not only obligations the Act imposes but also
obligations the Act excuses This 1s especially true where the matter at hand 1s of such
fundamental import as the interaction between state laws enacted by the voters and
emergency ordinances adopted by a charter city In such circumstances, the
Commussion's interpretation of the state laws 1s a necessary part of analyzing whether

conflicts exist

The Commusston 15 singularly entrusted to carry out the provisions and spint of
the Act We fulfill that responsibility here by advising the requestors - and the public -
about what we believe the Act requires or forbids.” In sum, 1ssuance of our opimon today

1s wholly within our statutory mandate *

7 It1s also suggested that the 1ssue ts moot because the emergency ordinances expired June 5 We
note for the record, however, that the City Councal has indicated 1t will consider permanent adoption of
these ordinances at a future council meeting, a position urged by the City Ethics Commisston  Thus, we

find the matter remans open for our consideration
8
This 15 not to say, however, that the Commussion 1s not constrained 1n 1ssuing this or any other

opmuon  Article I1I, section 3 5 of the California Constitution prohubats a state agency from refusing to
follow a statute on the ground 1t 1s unconstitutional If we agree with the requestors that section 85312
preempts the local ordinances, section 3 5 of Article IIl, which prevents even the mere declaration that a
statute 1s unconstrtutional, 1s not implicated because the Comumssion would not "declare a statute
unenforceable” or "unconstituttonal " (Art III, § 3 5, subds (a) and (b)) On the other hand, a conclusion
that sectton 85312 does not apply to the City of Los Angeles 1s effectively the same as a "declaration” that
the statute 1s unenforceable or unconstitutional Article I, however, does not prevent us from evaluating,
as we do here, whether section 85312 may be mterpreted consistent with Article X1, section 5, the "home
tule" provision (Regents of the Umiversity of Cal v Public Employment Relations Board, et al (1983) 139

Cal App 3d 1037)
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itical Refo cta 0 eonlatio

Section 81013 provides that nothing in the Political Reform Act ("Act") prevents
a local agency from 1mposing additional requirements on any person 1f the requirements
do not prevent the person from complying with the Act The section addresses generally
the authonty of local agencies to impose obligations beyond those set forth 1n the Act and
makes clear that the Act 1s not intended to so occupy the field it regulates that state and
local government agencies are powerless to enact additional regulations. (/n re Alperin,

3 FPPC Ops. 77)

However, the authority granted to local agencies 1s sigmificantly hmited by
Section 81009 5, subdivision (b). That provision prohibits a local government agency
from enacting any ordinance imposing filing requirements "additional or different” from
those set forth in chapter 4 of the Act unless the additional or different filing

requirements apply only to

" . the candidates seeking election in that junisdiction, their
controlled commuttees or committees formed or existing primanly
to support or oppose their candidacies, and to commuttees formed
or existing pnimarily to support or oppose a candidate or to support
or oppose the qualification of, or passage of, a local ballot measure
which 1s being voted on only n that jurisdiction, and to city or
county general purpose commattees active only in that city or

county, respectively."

This provision allows local jurisdictions some flexibility to require additional or
different filing requirements for commuttees active exclusively in local elections
Proposition 34 appears to endorse this theme by adding sectiont 85703, It provides

"Nothmng 1n this act shall nullify contribution hmitations or
prohibitions of any local junsdiction that apply to elections for
local elective office, except that these imitations and prohibitions
may not conflict with the provisions of Section 85312 "

Section 85312, also enacted by the voters with passage of Proposition 34,
provides.

"For purpose of this title, payments for communications for
purpose of this title to members, employees, shareholders, or
families of members, employees, or shareholders of an
orgamzation for the purpose of supporting or opposing a candrdate
or a ballot measure are not contributions or independent
expenditures, provided those payments are not made for general
public advertising such as broadcasting, biliboards, and newspaper

advertisements "
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The new ordinances are subject to section 81009 5 Ordinance 173930 requires a
report to be filed with the Los Angeles City Ethics Commussion so 1t clearly 1s within the
purview of this sectton The notifications required by Ordinance 173929 are also filings
stnce such notifications must be made to the City Ethics Commuission

C. Resolving Conflicts Betwee a ocal

Counsel for the Califormia Democratic Party argues that the Los Angeles
ordinances require reporting 1n a manner that directly conflicts with section 85312 The
question of preemption of a local ordinance by a state law 1s a constitutional one:

"When the local matter under review implicates a muncipal affair
and poses a genumne conflict with state law, the question of
statewtde concern 1s the bedrock inquiry through which the conflict
between state and local interests is adjusted. If the subject of the
statute fails to qualify as one of statewide concern, then the
conflicting charter city measure 1s a muntcipal affair and beyond
the reach of legislative enactment. ... If, however, the court 1s
persuaded that the subject of the state statute 15 one of statewide
concern and that the statute 1s reasonably related and narrowly
tailored to 1ts resolution, then the conflicting charter city measure
ceases to be a municipal affair pro tanto and the Legislature is not
prohibited by article X1, section 5, subdivision {a), from addressing
the statewide dimension be/ its own tailored enactments " (Johnson
v Bradley (1992) 4 Cal 4" 389, 399, quoting CalFed Savings &
Loan Assn v Cuty of Los Angeles (1991) 54 Cal.3d 1, 17; internal
quotations and brackets eliminated.)

The threshold inquiry 1s whether there 18 a conflict between the two sets of laws
If the faws conflict, then further analysis i1s required to determine whether the state law
preempts the local ordinances We analyze the question posed by the requestors
following the structure prescnibed by the Johnson and CalFed courts

STEP 1A, DETERMINATION THAT A CONFLICT EXISTS

For an actual conflict to exist, the purported conflict must be a genuine one,
unresolvable short of choosing between one enactment and the other. (CalFed, supra, at

p 17.) The matter also must implicate a "municipal affair "

There 1s no dispute here that the ordinances conflict with the Act The City
Attomney readily concedes, as he must, that the notifications and filings imposed by the
ordinances are in additton to or different from those currently required by the Act The
ordinances also require reporting from entities that, under the Act, are constdered state
filers and thus solely required to follow state law reporting requirements. Thus, the local
filings are expressly protubited by section 81009 5(b)
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The CalFed case lists two questions as "preliminary conditions” that must be
fulfilled before the pnmary inquiry 1s made (CalFed, at 17 ) The first, above, asks
whether there 1s actual confitct. That condition 1s satisfied The second asks whether the
matter implicates a "municipal affair." The Los Angeles ordinances imphcate both

municipal and statewide affairs

As the Constitution states, and the Johnson case affirms, the conduct of municipal
elections and the "manner" and "method” by which mumcipal officers are elected are, by
defimition, "municipal affair{s] " (Cal.Const, art. XI, § 5, subd (b)(4); Johnson v
Bradley, supra, 4 Cal 4th at p 398.) The regulation of persons attempting to influence
the outcome of a local election by supporting one mayoral candidate versus another falls

within the ambit of 2 "munzcipal affair "

The Los Angeles ordmances, however, are extra-municipal in their operation and
scope The ordinances regulate any person active in City elections regardless of whether
that person also 1s active 1n elections outside the City. In so doing, the ordinances requre
the reporting of information that does not concern City elections Here, for instance, the
ordinances required the parties to report all their contnibutors, even though not all those

contributions were spent on the Los Angeles election. '’

There was some suggestion at the heanng that, because the parties are active on
many different fronts at any given moment, 1t might be impossible to pinpoint exactly
which contributions were spent on the Los Angeles election absent some evidence of
"earmarking * While the broad sweep of the ordinances may stem from practical
necessity, 1t nonetheless takes the ordinances outside the realm of a purely municipal
affair On this point, the City Attorney candidly conceded that the City would not
enforce that provision if the parties refused to name contributors whose money was not
used in Los Angeles The City's attempt to regulate an entity active in elections
throughout the state necessarily draws 1t into statewide affairs that concemn persons

outside the City's borders

Thus, because the statute 15 extra-municipal 1n its apphication, the second
"preliminary condition” of CalFed 1s not satisfied, On this ground, we conclude the
statute 1s preempted by sections 81009.5 and 85312. However, even if the ordinances

® Though not explicitly stated, the City Attorney suggests that the City has "plenary” authonty 1n
matters of mumcipal elections, by virtue of article XI, subdivision (b)(4) Such authonty, the attorney
suggests, means the city has exclusive authonty to regulate in that area  The Johnson Court has stated,
however, that even 1f a given matter 1s deemed to be a mumcipal affarr, the city's regulation remarmns subject
to the constituttonal guarantees and requirements of the state and federal constitutions  (Johnson, supra, 4
Cal4™atp 404, fn 15) Moreover, the Johnson Court rejected precisely this "expansive” view when the
City advanced 1t in that case (/d, at pp 403-404 ) Thus, the Johnson and CalFed cases reject the 1dea of
subject matter exclusivity and we follow that judgment (See discussion in "Step 2 ™)

' For wnstance, a report filed by the Califorma Republican Party with the City Ethics Comrmussion
pursuant to the ordinances shows that the party used its fands to make contnbutions totaling more than

$32,000 to Assembly races outside the City
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imphcated a purely municipal affair, we would conclude nevertheless that state law
preempts the ordinances for the reasons discussed below.

STEP 2 DOES THE STATE STATUTE IMPLICATE A STATEWIDE CONCERN?

Under CalFed and Johnson, once the matter implicates a municipal affar and
poses a genuine conflict with state law, our inquiry under article X1, section 5,
subdrvision (a) of the Constitution focuses on whether the state law qualifies as a matter
of "statewide concern.” (CalFed, supra, 54 Cal 3d. at p 17, Johnson, supra, 4 Cal 4" at
p 404 ) The first rule about this step 1s that 1t 1s not to be applied mechanscally. "In
performing that constitutional task, courts avoid the error of ‘compartmentalization,’ that
15, of cordoning off an entire area of governmental activity as either a 'municipal affair' or
one of statewide concemm " (CalFed, supra, atp 17 ) From a practical standpoint, there
18 no such thing as an area of law being "off limuts" to erther the state or local
government

"When a court invalidates a charter city measure 1n favor of a
conflicting state statute, the result does not necessanly rest on the
concluston that the subject matter of the former 1s not appropnate
for municipal regulation 1t means, rather, that under the historical
circumstances presented, the state has a more substantial interest in
the subject than the charter city.” (/d, atp. 18)

Section 81009 5 provides a umform approach to filing requirements for
candidates and commuttees active throughout the state while simultaneousty preserving
flexibihty for local junsdictions to regulate their local candidates and commuttees
Commussion staff has advised consistent with this thinking. In the Moll Advice Letter,
staff stated

"The statewide concem at 1ssue here 1s statewide uniformity of
filing requirements imposed by state law on persons running
statewide campaigns, more specifically, the concern ts that a
person runnuing such a campaign may easily and logically
determine where to file the reports and statements required by the
Act [t seems self-evident that designating in state law a
particular, easily identified person to receive the filings 1s
reasonably related to that end " (Moll Advice Letter, No. A-96- \
315) |

In jomng the California Democratic Party's request for this opimon, the
Califorma Republican Party expressed concemn that "1t may become subject to multiple, |
duplicative, and often different or inconsistent reporting and disclosure requirements |
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imposed by other charter cities in their efforts to regulate constitutionally-protected and
state-regulated 'member communications' . " That concern 1s more than theoretical, 1t 15

based on historical fact

In its early years, the Act allowed local junsdictions to impose their own
campaign finance rules, not just on local candidates and commuttees, but also on
committees active on a statewide basis. By 1985, some 42 local junsdictions had their
own campaign finance laws and reporting requirements 1" A commuttee active in
elections throughout the state, such as those concerned with environmental 1ssues or
taxpayers' nghits, filed reports with state officials and with each of the 42 local agencies
that sought additional information from the committee. This complex overlay of state
and local laws caused problems, not just for the commuttees but also for this
Commussion's efforts to enforce and interpret the state law,

In 1984, the Commission convened a task force "to review and comment on
problems with the current reporting scheme " (Ltr. from Comm'n Charrman Stanford to
Assemblyman Klehs, Chair of Assembly Elec & Reapp Cmte, 7/16/85, re SB 726, at p
1) Specifically, the Commussion and staff were aware that the campaign disclosure
provisions of the Act were "complex and pose serious difficulties for many candidates,
treasurers of campaign commuttees and contnibutors who must comply with the Act's
requirements " (/d.) The task force appointed by the Commission comprised a broad

spectrum of interested groups and individuals’

"The task force was chared by the Sacramento City Clerk and its
members mncluded representatives of the Democratic and Republican
Partzes, city and county clerks, the City and County Clerks
Assoclations, campaign committee treasurers, the Secretary of State,
the Franchise Tax Board, the Attomey General's office, staff of the
Legislature, individuals from the private sector who provide legal
and other campaign-related services to candidates and commuttees,

and Common Cause " (/d.)

After a year of extensive study, the task force found that the reporting schemes
then 1 existence were unduly burdensome and confusing. Based on the task force's
recommendations, the Commuission the following year sponsored SB 726, which, among
other things, amended Section 81009 5 to put state commuttees under the sole jurisdiction
of the Commussion for purposes of reporting and disclosure At the same time, the
legislation tailored state reporting requirements to ensure that state commnttees filed
additional pre-election reports whenever they became active tn local elections
(§84202 5) Letters of support for the bill were filed by the Secretary of State, the
County Clerks Association, the City Clerks Association, the City of San Diego and the

"' Today, there are some 105 charter cities m Califorma At least two — Oakland and San
Francisco — have local campaign finance ordinances that include public financing If Los Angeles 1s
allowed to 1mpose additional reporting requirements on state comrmttees, other charter cities mught do the

same
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City of La Mesa, as well as thuis Commission '? The author reported to the Governor that
the bill "has no opposition," and 1t was signed into law on October 1, 1985.

Section 81009 5, which has been unchallenged for the past 16 years, was the
result of state and local frustration with the confusing and often duplicative filing
requirements of multiple junisdictions. It represents a reasoned balance between the need
for disclosure and the need for simplicity and accountabihity The uniformity and
simplicity created by section 81009 5 are not ends 1n themselves Rather, they are means
to foster compliance with and effective enforcement of the Act, while ensurning that the

electorate remamns well-mformed.

The question of "statewide concern" 1s addressed most thoroughly in the CalFed
case In CalFed, the record established a history of treatment of financial corporate
entities as a matter of state concern (/d, atpp 19-20) Inits discussion, the Court
described a long federal and state regulatory history and focused on then-recent changes
n those schemes to address the faltening savings and loan situation Among measures
proposed by a federal task force to deal with the insolvencies of the 1980's was one to hift
taxes on savings banks based on deposits Finally, a consistent taxing scheme by the
states assured predictable and 1dentifiable costs for the banks (/d, atpp 19-23)
Because the "comprehensive regulation” of savings banks took place "almost entirely at
state and federal levels,” the tax policies "necessanly transcend local interests, they
become, in other words, a subject of statewide concem " (Jd, atp 23)

In this case, as in CalFed, there 1s a lengthy history of state regulation of multi-
junisdiction commuttees  Simnce section 81009 5 was amended 1n 1985 (Stats 1986, Ch.
1456), there has been an amm out against local regulation of state commauttees, which 1n
the past, the Crty of Los Angeles has followed As in CalFed, a comprehensive scheme
located centrally in one body of law 1s a legitimate state goal when to do otherwise might
cause confusion or undue burden on the object of regulation In CalFed, that burden was
on the savings and loan mstitutions that would be subject to numerous expensive local
taxes not necessarily based on profit The specter of countless tax schemes threatened the
system 1tself In thts case, we agree with the political parties' assertions that a similar fate

would befall state commuttees

That there might be adverse consequences in a municipal election if the local
ordinances fail does not mean that there 1s not a sufficient statewide interest In the
CalFed case, the city lost millions of dollars 1n uncollectable tax revenues Nevertheless,
the question 1n that case was "not whether the amendment [of the law by the state] was
prudent public policy  This 1ssue 1s whether the . . burden on financtal corporations

'2 The San Diego Union editonialized that SB 726 was "good legislation" and urged its enactment
mio law (Editorial, San Diego Union, 8/27/85 ) The City of San Diego supported the legislation for
"simplify[ing] campatgn regulations while maintaiming their safeguards " (Ltr from San Diego City Clerk
to Sen McCorquodale, 8/15/85) The City Clerks Assoctation of California voted unanimously to support
the legislation (CCAC Itr to Sen McCorquodale, 4/25/85 ) Secretary of State March Fong Eu stated the
bill would "increase pubhc awareness, simplify disclosure requirements for candidates and commuttees,
and reduce excessive paperwork " (Eultr to Assemblyman Klehs, 7/8/85 ) The County Clerks
Associatton offered its assistance 1n the passage of the bill (CCA Itr to Sen McCorquodale, 8/12/85)
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15 of suffictent extramural dimension to support legislative measures reasonably related to
its resolution " (CalFed , at pp 23-24) For the court, 1 was enough that the record
established substantial support for the legislative decision and that 1t was narrowly

tailored to remedy that situation. (/d,atp 24)

Under CalFed and Johnson, the third step 1n our analysis asks whether the state
statute 1s reasonably related and narrowly tatlored to the resolution of a matter of
statewide concemn. (Johnson, supra, 4 Cal.4™ at p 410, CalFed, supra, 54 Cal 3d at p
24 ) Section 81009.5 prohibits local agencies from imposing additional or different filing
requirements only on candidates and commuttees active beyond the local junsdiction. Put
another way, a local agency is free to impose additional or different filing requirements
on any candidate or commuttee active only 1n that city or county, preserving local
autonomy over local candidates and commuttees. Section 81009 5 1s crafted narrowly to
reach only commuttees active throughout the state. It thus 1s narrowly tailored to meet the

interests m statewide umformity and comphance discussed above

CONCLUSION

The 1ssue before us and the 1ssue we decide today 1s a narrow one, pertaining
solely to the reporting obligations of the requestors, state political parties, 1n light of
recent city ordinances that contradict state law enacted by the voters 1n Proposition 34
Contrary to the assertions of some at the heaning before this Commussion, the 1ssue 1s not
whether we favor disclosure of important information to the voters Nor 1s the 1ssue
before us whether we agree with the City of Los Angeles in adopting the respective
ordinances We may empathize with the City Council 1n 1ts efforts to provide voters with
information deemed essential,'”> We are not, however, a legislative body Our task 1s not
to evaluate the wisdom of the voters of the State of Califorma or the City Council of Los
Angeles Rather, our statutory responsibility 1s to implement and defend the Pohtical
Reform Act That extends not to the portions of the Act that the majority of us may agree
with, but to the entire Act Moreover, we have a constitutional duty not to declare a
portion of the Act unconstitutional unless and until an appellate court has so ruled In the
absence of such a court ruling, we are bound to interpret the law consistent with that
Constitutional mandate Under these constraints we have decided the narrow 1ssue before

us and none other

' Indeed, at the same time 1t reached 1ts initial decision on this matter, the Comraission voted to
urge the Legislature to pass the stricter reporting requirements contained m SB 34 Those requirements
would allow for the reporting of party expenditures on member commupications 1n the same manner as

occurred prior to the passage of Proposition 34
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Approved by the Commission on July 9, 2001 Concurnng: Commissioners
Downey, Getman, Knox and Swanson. Absent. Commissioner Scott.

oo ptune—

I"(_aren A. Getman}
Chatrman
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Actions n excess of that authonty are void. (See generally, Association For Retarded Citizens
Califorma v Department of Developmental Services, (1985) 38 Cal 3d 384)

B e Dete at ether Local Ordinances are Preempted ate Law
a Determination to be Made he Courts, Not a_ Stat d trative
€ ch as the Co 5

As the Commuission points out 1n the majonty opinion at page 7, citing the courts 1n
Johnson v Bradley (1992) 4 Cal 4th 389, and in CalFed Savings and Loan Assn, v Los
Angeles (1991) 54 Cal 34 1, "[t}he question of preemption of a local ordinance by a state law 1s
a constitutional one " As the Supreme Court 1n JoAnson and in CalFed both indicated,
conflicts between state and local government involve 1ssues of legislative supremacy and
allocation of power among various levels of government—constitutional 1ssues to be resolved
by acourt of law and not by a state legislature and therefore, by extension, not to be resolved
by an administrative agency that 15 a creature of state law  As the Califorma Supreme Court

explained 1n Johnson, citing the CalFed case:

"The phrase 'statewide concern' 15 thus nothing more than a conceptual
formula employed i aid of the judicial mediation of junisdictional disputes
between charter cities and the Legislature . By requiring, as a condition of
state legislative supremacy, a dimension demonstrably transcending
identifiable municipal concems, the phrase resists the invasion of areas
which are of intramural concem only, preserving core values of charter city
government As applied to state and charter city enactments 1n actual
conflict, 'municipal affair' and 'statewide concern’ represent Janus-like,
ultimate legal conclusions rather than factual descriptions Therr inherent
ambiguity masks the difficult but inescapable duty of the court to .'allocate
the governmental powers under consideration 1n the most sensible and
approprate fashion as between local and state legislative bodies ™
(Johnson, supra, 4 Cal 4™ at pp 398-399, citing CalFed, supra, 54 Cal 3d

atp 17)

At another point in the decision, the Johnson Court also explained that courts, not
legislative bodies, are responsible for defining what 1s and what 1s not a matter of statewide
concern (See Johnson, supra, 4 Cal 4™ at p 406) Although the Commission has great
latitude 1n interpreting the Political Reform Act, the decision of whether state law preempts the

local ordinances 1s a matter for the courts, not for the Commission

IL To THE EXTENT THAT THE COURT FINDS A CONFLICT BETWEEN STATE LAW AND THE
LoCAL ORDINANCES, THE COURT SHOULD UPHOLD THE LOCAL ORDINANCES.

Once a court determines that there 1s conflict between state law and the local ordmances,
it must determine whether state law preempts the local ordinances In doing so, the court must
determne 1f the state statute implicates a “statewide concern” and, if so, 1s reasonably related

and narrowly tailored to 1ts resolution
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A he Loca c ere Passed to Address a Significant Loophole a
aw and to Preserve the Municipa] Public Finance Syst

As Mirtam Krninsky, President of the Los Angeles City Ethics Commussion, explamed in her
letter to the Commusston of June 1, 2001, ("Knnsky letter"), the City of Los Angeles has
enacted a comprehensive set of campaign finance laws to govern the conduct of 1its local
elections Since June of 1990, the city has operated under the most extensive campaign finance
system of any municipality in the country An essential component of that system 1s a voluntary
system of hmited public firancing, a program that was upheid by the California Supreme Court

in Johnson As Ms Krinsky has explained:

"The ordmances were enacted to help ensure that city elections are open far
and competitive and by enabling candidates to know when large amounts
of unlimited independent expenditures occur 1n their race In addition, the
system serves to provide voters i the city with mformation about the types,
sources and amounts of expenditures in city races, information that would
not be avarlable 1f the state parties did not have to comply with the
ordinances 1n question  Unless entities that make independent expenditures
and payments for membership communications to support or oppose a city
candidate are required to notify the city ethics commussion as required by
these ordmances, candidates cannot know whether the spending himuts that
are part of the matching funds are lifted in their race. Moreover, voters lose
out on valuable information with regard to such expenditures 1n the

election " (Krinsky Ltr , atp 4)

According to Ms Krinsky, failure to capture this information undermines the integnty of
city elections, hinders the effectiveness of the city charter reforms and prevents the public from |
obtaining complete and valuable mformation 1n time to make an mformed decision at the polls
The local ordinances provide for full and fair disclosure at the time 1t counts to a voter—before
the election—and apply equally to all contributors to municipal elections The sigmficance of
independent spending by third party groups has been well documented by two comprehensive
studies conducted by the city ethics commussion, and 1n reports submitted by the Parties to the

city after the election (Krinsky Ltr)

B e Local Ordinances Fall Within the Citv's Plena uthority to Gove

unicipa ections

Charter cities have a umque constitutional authonty 1n Califorma Since 1896, when the
"home rule” provision was added to the Califormia Constitution, charter cities have had sovereign
authonty over "mumcipal affairs " In addition to the general authority to govern mumcipal
affairs, charter cities have plenary authonity under the state Constitution over certain "core areas”
of city government, including "the manner” of electing city officials (Cal Const, art XI § 5,

subd (b) (4))

In the Johnson case, the Supreme Court addressed the scope of the city's plenary
authonty and indicated that a charter city's plenary authority to determine the "manner of
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electing local officials” is to be interpreted broadly, and includes substantive as well as
procedural election provisions (Joknson, supra, 4 Cal 4" atp 403 )

C n articipat ity Elections, State Parties Should be Subject t
ity Rule

In choosing to participate in the city's elections, state parties should be subject to 1its
election laws, mcluding the reporting and campaign finance laws, 1n the same manner as such
rules apply to all other entities participating in the local election, even though the Pariies may
have a different status with regard to other rules and other statewide elections

D The Statute 1s Not Sufficiently Tailored to Effectuate the Most Important

tatewide cern--Disclosure

The Commussion cites the importance of a uniform approach to filing requirements for
candidates and commuittees active throughout the state, yet neglects to discuss the most
important prionty set forth in the Political Reform Act, that of disclosure (See Govt Code
§§ 81001 and 81002 ) As Robert Stern, the first general counsel of the Commission and
principal co-author of the Political Reform Act of 1974, explained, "[c]learly the Act was
written so that disclosure was the number one prionity for its provisions, and the courts and this
Commission were instructed to insure that these findings and purposes were implemented "
(Stem Ltr, at p 1} Neither the term "uniformity” nor the term "simplicity” nor simular terms
are contamed 1n the provisions of the Act describing 1ts purposes or intent

As set forth m the documents subrmitted by the city and 1n the testtmony provided by the
city, the purpose of the ordinances was to provide access to information to voters, to the city
and to candidates prior to the election To cast an informed vote, voters need to have access to
full information about the range of sources and amounts bewng spent, the city needs such
information to ensure the mtegrity of the election process, and candidates need such

information with regard to the ifting of the Itrmts 1n their races

In summary, I agree with the position of the city that payments for "member
communication" should not be treated differently than other spending in support or opposttion
to candidates 1n the city elections; that the public needs full and timely disclosure of the
monies bemg spent in such races, and that in balancing competing public policy concerns of
uniformity and simplicity versus disclosure, the role of the Commussion 1s to see that the

disclosure provistons of the Act are 1mplementzd W

Carol Scott,
{Comumussioner




