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BEFORE THE FAIR POLITICAL PRACTICES COMMISSION 

In the Matter of 
No 0-01-l 12 

Opnnon requested by July 9,200l 
Lance H. Olson, Esq. ; 

; 
) 

BY THE COMMXSION Lance Olson, Counsel for the Cahforma Democrattc 
Party, has requested an opunon of the Fau PolittcaI Practices Commtsston on the 
following queshon’ 

I. IssuE PRESENTED 

Pursuant to Government Code secttons 81009 5 and 853I.2, are tJre Cal~fonaa 
Democratzc Party and the Calrfomta RepublIcan Party sub&?ct to thefiling requtrements 
of Los Angeles City Ordnances Nos I73930 and 173929 wztJt respect to payments made 
for member commumcatzons to support or oppose candzdates m City electlou? 

II. Suram~~ 0~ CONCLWON 

No The local ordmances are preempted by the Pohttcal Reform Act msofar as 
they tmpose “addtttonal or different” filing requuements on the state party commntees m 
areas of statewtde concern 

III. BACKGROUND - FACTS 

Proposttron 34, passed by the voters at the statewtde general election of 
November 2000,~ a campaign finance measure Intended, m tts own words, to 
“strengthen the role ofpohttcal partres in tinancmg pohtrcal campatgns ” 
(Proposthon 34, sectron 1 (b)(7) ) Among other changes, Proposmon 34 added to the 
Polka1 Reform Act a new provrston, coditied as Government Code section 85312, 
which exempts from the defirutton of “contnbuhon” or “independent expendnure” 
payments made by organrzatrons, mchrdmg the Cahfonua Democrattc and Repubhcan 
Parties, for commumcattons with then members even if those commumcat~ons advocate 
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the election or defeat of clearly identified candidates After Proposition 34, such 
payments are reportable by the parhes only as ordinary expenditures.3 

The Cahforma Democratic Party and the Cahfonua Repubhcan Party are “state 
filers” under Chapter 4 of the Act. T~H means they tile as state genera1 purpose recipient 
commIttees on a schedule mandated by the Act, and their reports are tiled with the 
Secretary of State’s office Under the Act, the parties generally file senu-annual 
statements for each half of the year, pIus additional reports tnggered by election achvity ’ 
(5 84200 ) Durmg an odd-numbered year, if the parties make contributions totaling 
$10,000 or more, either m connection with a state or local election or to elected state 
officers, .additjonal supplemental pre-elechon or special odd-year reports may be 
reqmred. (59 84202 5 and 84202 7 ) For example, the Cahforma Democratic Party made 
contnbutlons totaling $45,000 to Governor Gray Davis during the period January l 
through March 3 I, 2001, and was requued to file a quarterly odd-year report on April 30, 
2001 Contnbutlons and independent expenditures of $1,000 or more made during the 
last 16 days before an election also can mgger “late reports” that must be filed withm 24 
hours. ($4 84203 and 84204 ) 

Under section 85312, payments made by the parties for member communications 
IIO longer are treated as ‘kontnbutions” or “independent expenditures”, and thus do not 
trigger the fihng of a supplemental pre-election statement, late contnbuhon reports, or 
late Independent expenditnre reports Moreover, because the payments are reported as 
ordinary expenditures, the parties are under no obhgatlon to ident@ which candidates 
were discussed m any particular membership commumcation The practical effect of 
section S53 12 IS that payments made by the parties for member commumcatlons to 
influence a local election may not be disclosed until after the election takes place, and 
even then the reports may not reveal which payments were bed to any park&u 
candIdate 

In January 2001, the Commission adopted emergency regulation 18573 to clarify 
which provlslons of Proposition 34 apply to local elections SubdivIsion (b) of that 
regulation stated that, baaed on the Comnnsslon’s mitral review ofPropositIon 34, “a 
local government agency may not require reportmg prokbited by Govermnent Code 
se&on 853 12 “’ 

’ We note that SB 34, currendypendmg before the LegAahw, would requre the ,~art~es to repat 
member commumcahorl payments as though they were contnbuhons or mdependent expendlhxes, as 
occurred prior to passage of Proposlhon 34 

’ The Commus~on recently amended the Form 460 cm whch the sent-annual reports are filed to, 
among other thmgs, Include the code “MBF to ldenhfy payments made for membershIp commumcatvxu 

’ The cmr~mcy regdahon expued by opemho,, of law ,XI May 22,200l The CO~CIU to the 
regulatmn stated ‘“The stahGory eXpll2hOn of tis enwgency regulaho,, shall not be construed to mdute 
that the above-enhtled statutes are “o longer appbcable to local candidates, commatees orjunsdlchons ” 
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Los Angeles has a comprehensive local campaign finance ordinance that mcludes 
pubhc tinancmg of City campatgns, lmuts on contnbtmons to candidates, restrictions on 
candidate spendmg, and strict dtsclosure reqturements. Member commumcattons made 
by the parties became an issue m the Los Angeles mayoral primary of April IO,2001 
Because of sectton 853 12, the parttes dtd not have to file reports dtsclosmg then 
expendnures on member commumcattons prior to the pnmary election The City dtd not 
approach the Commtssron to discuss what options, if any, rt had m light of sectton 853 12 
and our emergency regulation 18573 Instead, concerned that the pubhc would not know 
of simtlar expendmires made for the general electron, on May 4,2001, the Los Angeles 
City Counctl adopted two emergency ordmances estabhshmg addttional not&anon, 
drsclosufe and tihng requirements for orgamzations that make member commumcattons 
m support of or opposmon to City candidates 

The ordinances became effective on May 8,2001, and apply only to expenditures 
made m comiectton wtth the C~ty’s 2001 primary and general mumctpal electrons. An 
ordmance that would prospectively place the same requirements mto the Cny’s campatgn 
finance ordmance IS pendmg Counctl approval (Alpenn ltr to Ghan-man Getman, 
l/l/01, fn 2 ) 

Ordinance 173930 reqmres any committee that made more than $10,000 m 
member commumcattons relatmg to the primary electton to file a report with the JLos 
Angeles Ctty Ethrcs Comnnsston contammg “all mformatton required by California 
Government Code sectton 84211 ” (Ord. 173930, 5 2 ) The report must mclude “all 
contnbuttons recetved between January I, 2001 and April 10,2001, and all expenditures 
and payments within the meanmg of Cahfomta Government Code Sectron 853 12 made 
between January 1,200l and Apnl 10,2001, m support of or opposmon to candidates for 
electtve City oftice ” (Id) The report was due within 14 days of the ordmance’s effecttve 
date (Id) Ordmance 173929 contams stmrlar dtsclosure requirements for member 
commumcatrons directed at the general munrctpal election That report was due seven 
days before the general electton, wbrch took place on June 5,200l. As with Ordmance 
173930, the reports reqmred by 173929 must tdentny “all contnbutrons recetved on or 
afier the effective date of thts ordinance, and all expendnures and payments wnhm the 
meamng of Sectton 853 12 made . on or after the effechve date of this ordinance, m 
support of or oppositron to candtdates for electtve Cny office ” (Ord. 173929, tj 6 )6 

The City Ethics Commtsston and the City Attorney’s Office informed us at the 
hearing on thrs matter that the ordmances require reportmg of all contnbuttons made to 
the pohttcal parttes regardless of whether those contnbuttons were used to fund 
membershtp cormnumcations dtrected at Cny candtdates Thus is continned by the City 

’ Ordmance 173929 also rqures any persons who makes or mcurs paymenn of mc~re than $1,000 
for member commun~at~ons to nohfy the City Edxcs Comm~ssm~~ by fax, e-mad or telegram wthm 24 
hours each hme such payment 1s made or mcurred In addlhon, It rquues each person who made or 
mcurrcd pqmxnts of more than Sl,OOO for member commumcahcms between April 1 I, 2001 and the 
effectwe date of the ordmance to nohfy the City Ethxs Comm~mn wtbm 72 hours of the effechve date 
The 24.hour and 72-hour mhces must contam specdic mformat~on about the payor, the payee and the 
candIdate supported or opposed 
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Ethtcs Comm~ss~on’s “Notificahon of Independent Spending and Commumcattons” (May 
2OOl), whrch states that any “person” spending $1,000 or more on member 
commurucattons regarding City candidates must report “all payments made to support or 
oppose Cny candidates” and “any contrtbutrons the group received ” Assrstant Cny 
Attorney Anthony Alperm explatned that drsclosure was not hmtted to contnbuttons 
earmarked or sohctted for Cny candrdates because that was thought to be too burdensome 
for the parttes (Minutes of June 8,2001, Comm’n mtg , remarks of A Alperm ) The 
Executtve Director of the Cny Ethrcs Commtsston confirmed that because of the nature 
of the state parties and the fact contrtbutrons are not earmarked for parttcular candidates, 
the commtsston chose to require reportmg of all contnbutrons, regardless of then 
apphcabihty to the Los Angeles electron (Id, remarks of L Pelham ) 

Review of the parttes’ reports readily demonstrates that not al1 contributtons 
recerved this calendar year were spent on the Los Angeles electtons. For example, the 
Cahfomta Democratrc Party reported recervmg contnbuttons of $1 8 mrlhon from 
January I to March 3 I, 2001; the party gaveJust over $61,000 of that m contnbuttons to 
state ofticeholders The Cahfomta Repubhcan Party raised nearly 8777,000 from 
January 1 to Aprd I I, 2001, and made $32,500 m contnbuttons to state candtdates. The 
Crty ordinances nonetheless requtred dtsclosure of all contributors to the parties during 
the penod of January I, to April IO, 2001, as part of the primary election report. 

In sum, the two emergency ordinances requue the partres, state general purpose 
commrttees, to file spectal reports wnh the Cuy Ethrcs Commrsston m addmon to the 
reports required by the Pohttcal Reform Act The ordmances spectfy dtfferent ttmetables 
and dtfferent dtsclosures than are reqmred of the parties under the Polmcal Reform Act 
They reqmre reportmg of all contnbutrons regardless of then use m Cny electrons. 
Fmally, these reqmrements are directed at reportmg of payments for member 
commumcattons m a manner that differs drstmctly from the reportmg of such payments 
under section 853 12 

IV. DISCUSSION 

A. Jurisdiction 

Before proceedmg wrth an analysts of the Issue at hand, we first address the 
threshold questton of this Commtssron’s authonty to issue an opnnon on thts matter 

The Comrrussron has “primary responsrbthty for the tmparttal, effectrve 
admmtstratton and rmplementatron” of the Act (9 83 1 11 ) The Comrmsston also IS 

authorized to Interpret the Act by rssumg opmtons to requestors about their dunes under 
the Act (5 83 I 14 ) The rmportance of the Commtssron’s perspective on provrsrons of 
the Act recently was affirmed in Cahformansfor Pohtxal Rejb-m Fowd’n v Faw 
Pohcal Pracfzces Comm’s (I 998) 61 Cal App 4th 472, m which the Court of Appeal 
stated 
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“[Blecause of the agency’s expertise, 11s vrew of a statute or 
regulanon n enforces IS entrtled to great werght unless clearly 
erroneous or unauthorized [Cnatrons omnted ] [T]he constructron 
of a statute by officials charged wnh rts admmrstration rs entrtled 
to great we@ The Comrmssron IS one of those agencres whose 
experttse IS entrtled to deference from courts [Citatton omnted 1” 
(Zd , at p 484 ) 

Wrth regard to the Comnussion’s responsrbrhty to Issue opnnons regardmg a 
requestor’s “dunes” under the Act, the City Attorney urges the Commrssron to defme that 
term narrowly. Under such constructron, rt IS argued, the Commtssron may Issue 
opnuons only where the statute m questron unposes an affirmanve obhganon to perform 
a grven task or forbtds the performance of another Accordmgly, the Comnussron would 
not be entitled to opme on the mstant matter because sections 81009 5 (concemmg local 
ordmances) and S53 12 (membershrp commtnucatrons), by their strict terms, do not 
unpose any “dunes” on the Cahfomra Democratrc and Repubhcan parnes 

Such a narrow construction of the term “dunes” IS mconsrstent wrth the purposes 
of the Act and the Comnusston’s role as tts primary Interpreter The “dunes” about which 
the Commrssron may opine mclude not only obhgations the Act rnr~~ost~ but also 
obhgatrons the Act excuses Thrs IS especrally true where the matter at hand IS of such 
fundamental rmport as the utteraction between state laws enacted by the voters and 
emergency ordmances adopted by a charter ctty In such cncumstances, the 
Commrssron’s mterpretatron of the state laws rs a necessary part of analyzmg whether 
conflrcts exrst 

The Conumssron IS smgularly entrusted to carry out the provrsrons and spmt of 
the Act We firltill that responsrbrhty here by advrsmg the requesters - and the pubhc - 
about what we beheve the Act reqmres or forbrds.7 In sum, rssuance of our opmron today 
rs wholly wrthm our statutory mandate s 
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I#. The Political Reform Act and Local Reeulatioq 

Sectton 81013 provrdes that nothing m the Polittcal Reform Act (“Act”) prevents 
a local agency from tmposmg addmonal requtrements on any person rf the requirements 
do not prevent the person t?om complying wuh the Act The sectton addresses generally 
the author@ of local agenctes to impose obhgattons beyond those set forth m the Act and 
makes clear that the Act IS not intended to so occupy the tield tt regulates that state and 
local government agenctes are powerless to enact addtttonal regulattons. (In re Alpetw~, 
3 FPPC Ops. 77 ) 

However, the author@ granted to local agencies IS stgmticantly limited by 
Sectron 81009 5, subdtvtsion (b). That provtston prohrbtts a local government agency 
from enactmg any ordmance rmposmg filing requirements “addmonal or dtfferem” from 
those set forth m chapter 4 of the Act unless the addtttonal or dtfferent filing 
requirements apply only to 

” . the candidates seeking election m that jurtsdtction, then 
controlled commrttees or comnuttees formed or extstmg pnmanly 
to support or oppose then candtdacies, and to committees formed 
or extstmg pnmartly to support or oppose a candtdate or to support 
or oppose the qualiticatton OK or passage of, a local ballot measure 
whtch IS bemg voted on only m that junsdtctton, and to city or 
county general purpose committees active only m that crty or 
county, respecttvely.” 

This provtsion allows local junsdrctions some tlextbthty to reqmre additional or 
dtfferent fihng requirements for committees active exclusively m local electtons 
Proposmon 34 appears to endorse thrs theme by addmg sectton 85703. It provtdes 

“Nothing m this act shall nullny contnbutton hmrtattons or 
prohtbittons of any ~OCa~JunsdiCtlOn that apply to electtons for 
local electtve office, except that these hmttatrons and prohtbmons 
may not confltct wtth the provtstons of Sectton 85312 ” 

Sectton 853 12, also enacted by the voters wrth passage of Proposttion 34, 
provides. 

“For purpose of thts tttle, payments for communicattons for 
purpose of this title to members, employees, shareholders, or 
famthes of members, employees, or shareholders of an 
organization for the purpose of supporting or opposmg a candtdate 
or a ballot measure are not contrtbutrons or independent 
expenditures, provided those payments are not made for general 
public advertrsmg such as broadcastmg, btllboards, and newspaper 
advertrsements ” 
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The new ordmances are subject to section 81009 5 Ordmance 173930 requires a 
report to bejled with the Los Angeles City Ethtcs Comrmsston so rt clearly IS within the 
purvmw of Uus section The notrficatrons required by Ordmance 173929 are aisofi/zngs 
since such notrficatrons must be made to the Cny Ethrcs Commission 

C. Besoivirm Conflicts Between State and Local Law 

Counsel for the Cahfomra Democratrc Party argues that the Los Angeles 
ordmances reqmre reportmg m a manner that drrectly conflicts wnh sectron 853 12 The 
questron of preemptron of a local ordmance by a state law IS a constrtutronal one: 

“When the local matter under revtew implicates a murucrpal affair 
and poses a genume conflict wrth state law, the questron of 
statewrde concern IS the bedrock inquiry through whrch the confhct 
between state and local mtcrests is adjusted. If the subject of the 
statute falls to quaMy as one of statewrde concern, then the 
conflrctmg charter city measure IS a mumcrpal affarr and beyond 
the reach of legrslatrve enactment. . . . lf, however, the court rs 
persuaded that the subject of the state statute IS one of statewtde 
concern and that the statute IS reasonably related and narrowly 
tarlored to rts resohmon, then the contlrcting charter city measure 
ceases to be a mumcrpal affair pro tanto and the Legrslature IS not 
prohtbrted by article XI, section 5, subdtvrston (a), t?om addressmg 
the statewide drmensron b 

2 
rts own tarlored enactments “’ (Johnson 

v Bradky (I 992) 4 Cal 4 389,399, quoting CalFed ,Savutgs & 
Loan Assn v Cry ofLos Angeles (1991) 54 Cal.3d 1, 17; mtemal 
quotations and brackets ehmmated.) 

The threshold mqurry IS whether there IS a confhct between the two sets of laws 
If the laws conflrct, then further analysts IS required to determine whether the state law 
preempts the IocaI ordmances We analyze the questron posed by the requesters 
followmg the structure prescribed by the Johnson and CalFed courts 

STEP 1 A. DE ~NTHATACOWLKTEXIS~ 

For an actual conflict to exrst, the purported conflict must be a genuine one, 
unresolvable short of choosmg between one enactment and the other. (CalFed, Jupra, at 
p 17.) The matter also must imphcate a “mumcrpal affair ” 

There IS no dispute here that the ordmances conflict wrth the Act The City 
Attorney readily concedes, as he must, that the notrficatrons and fihngs imposed by the 
ordmances are m addmon to or different from those currently requned by the Act The 
ordmances also reqmre reporting Born entmes that, under the Act, are constdered state 
filers and thus solely requrred to follow state law reportmg requirements. Thus, the local 
tihngs are expressly prohtbrted by sectton 81009 5(b) 
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STEP IB DOES THE ORDINANCE a 8, MUNICIPA LiQEA&Z 

The CulFed case hsts two questions as “prehmmary condmons” that must be 
firhilled before the primary mqmry IS made (CulFed, at 17 ) The first, above, asks 
whether there IS actual conthct. That condmon IS satistied The second asks whether the 
matter rmphcates a “municrpal affau.” The Los Angeles ordmances rmphcate both 
mumctpal and statewrde affatrs 

As the Consmutton states, and the Johnson case aft-urns, the conduct of mumctpal 
electrons and the “manner” and “method” by which mumcrpal officers are elected are, by 
defimtroir, “mumcrpal affarr[s] ” (CaLConst , art. XI, $ 5, subd (b)(4); Johnson v 
Bradlq, SUJVYI, 4 Cal 4th at p 398.) The regulatron of persons attempting to influence 
the outcome of a local electron by supportmg one mayoral candidate versus another falls 
wrthm the ambrt of a “mumcrpal affair “’ 

The Los Angeles ordmances, however, are extra-mumcrpal m their operanon and 
scope The ordmances regulate any person active in City electrons regardless of whether 
that person also IS active m electrons outside the City. In so doing, the ordmances require 
the reportmg of mformatron that does not concern Cny electrons Here, for instance, the 
ordinances requned the parties to report all their contributors, even though not all those 
contnbutrons were spent on the Los Angeles electron.” 

There was some suggestron at the hearing that, because the parties are actrve on 
many drfferent fronts at any grven moment, rt mrght be rmpossrble to pmpomt exactly 
whmh contrrbutrons were spent on the Los Angeles electron absent some evrdence of 
“earmarkmg ” Wmle the broad sweep of the ordmances may stem from practrcal 
necessity, rt nonetheless takes the ordmances outside the realm of a pureIy mumcrpal 
affair On this pomt, the Cny Attorney candidly conceded that the Cny would not 
enforce that provrsron rf the pa&es refused to name contributors whose money was not 
used m Los Angeles The City’s attempt to regulate an enttty active m elections 
throughout the state necessarily draws rt into statewide affars that concern persons 
outside the City’s borders 

Thus, because the statute IS extra-mumcrpal m its apphcatron, the second 
“prehmmary condrtron” of CalFed IS not satrstied. On thrs ground, we conclude the 
statute IS preempted by sectrons 81009.5 and 85312. However, even rf the ordmances 

’ Though not exphcttly stated, the City Attorney suggests that the City has “plenary” authority I” 
matters of muntc~pal electtor~~, by wtue of at-t& XI, subdwsto” (b)(4) Such authortty, the &tw”ey 
s”&~ts, means the sty has excl”swe authortty to re@ate “I that area TheJohnson Court has stated, 
however, that eve” tia gtven matter 1s deemed to be a mu”xlpal affau, due ctty’s regulahon retnu~s subject 
to the constttuhona! fl%antees and ~equttements of the state and federal constttuttons 
Cal 4’ at p 404, fn 

(Johnson, wpa, 4 
I5 ) Moreover, the Johnson Ccml reJected precisely dus “exp~“.we” we” when the 

Gty advanced tt I” that ci?se (Id, at pp 403-404 ) ‘fhus, the Johnson and CuFed cases XJ%t the tdea of 
subject matter excluw~ty and we follow that Judgnxnt (See dtscusston I” “Step 2 “) 

” For mstmce, a report tiled by the Cahfotma Repubhca” Party wth the City E&KS Com”“ssmn 
pws”~~“t to the ord”x”xes shows that the party used Hs f&s to make contnbutmns tolalmg more tha” 
$32.000 to Assembly races outsIde the Ctty 
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Imphcated a purely mumcIpal affau, we woIIId conclude nevertheless that state law 
preempts the ordinances for the reasons dIscussed below. 

STEP 2 DOES THESTATESTATLJTEIMPLICATEASTATEWIOECONCERN? 

Under CuiFed and Johnson, once the matter Imphcates a municipal affair and 
poses a genuine conflict with state law, our Inquiry under arucle XI, sectIon 5, 
subdIvIsIon (a) of the ConstItutIon focuses on whether the state law qualifies as a matter 
of “statewIde concern.” [C&Fed, sups, 54 Cal 3d, at p 17, Johnson, sups, 4 Cal 4II’ at 
p 404 ) The first rule about this step IS that It IS not to be apphed mechamcally. “In 
perfonmng that constItutIona task, courts avoId the error of ‘comparhnentahzatIon,’ that 
IS, of cordomng off an entIre area of governmental actIvIty as enher a ‘munIcIpal affaIrI or 
one of statewIde concern ” (G/Fed, mpra, at p 17 ) From a practIca1 standpoint, there 
IS no such thing as an area of law being “off 1ImIt.s” to enher the state or local 
government 

“When a court Invahdates a charter city measure In favor of a 
conflIctIng state statute, the result does not necessarily rest on the 
conchIsIon that the subject matter of the former Is not appropnate 
for mImIcIpa1 reguIatIon It means, rather, that under the histoncal 
Circumstances presented, the state has a more substantial Interest I” 
the subject than the charter cuy.” (Id, at p. 18 ) 

SectIon 81009 5 provides a uniform approach to tihng requuements for 
candidates and commIttees acuve throughout the state while sImuhaneously preserving 
flexIbIhty for local pIrIsdIctIons to regulate theu local candidates and commIttees 
CornmIssIon staff has advised consistent with this thmkmg. In the Molf AdvIce Letter, 
staff stated 

“The statewIde concern at Issue here IS statewide umforrmty of 
fihng requirements Imposed by state law on persons running 
statewIde campaigns, more specItically, the concern IS that a 
person runnIrIg such a campaign may easily and logIcally 
detenmne where to file the reports and statements requued by the 
Act It seems self-evident that desIgnatIng III state law a 
parucular, easily IdentItied person to receive the filings IS 

reasonably related to that end ” (MoU Advice Letter, No. A-96- 
315 ) 

In JoInIng the CahfomIa Democratic Party’s request for this opImon, the 
CahfomIa RepublIcan Party expressed concern that “It may become subject to multIpIe, 
duplIcatIve, and often different or InconsIstent reportmg and disclosure requuements 
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Imposed by other charter cltles III their efforts to regulate conshtut~onally-protected and 
state-regulated ‘member commumcatlons’ . ” That concern IS more than theorehcal, It 1s 
based on hstoncal fact 

In Its early years, the Act allowed local JunsdM~ons to Impose their own 
campaign finance rules, not Just on local candidates and comrmttees, but aIso on 
commIttees active on a statewIde basis. By 1985, some 42 local pnSdKtmS had their 
own campaign tinance laws and reportmg requirements ” A commIttee active m 
electIons throughout the state, such as those concerned with envIronmenta Issues or 
taxpayers’ rights, filed reports with state oftic]aIs and with each of the 42 local agencies 
that sought addItIona mformatlon f?om the comnuttee. This complex overlay of state 
and local laws caused problems, notlust for the comnuttees but also for this 
Comnuss~on’s efforts to enforce and Interpret the state law. 

In 1984, the Comrmss~on convened a task force “to remew and comment on 
problems with the current reportmg scheme ” (Ltr. from Comm’n Chanman Stanford to 
Assemblyman Klehs, Chair of Assembly Elec & Reapp Cmte, 7116185, re SB 726, at p 
I ) Specltically, the Commlsslon and staff were aware that the campa,gn disclosure 
provtslons of the Act were “complex and pose serious d~flicuihes for many candidates, 
treasurers of campaign commIttees and contributors who must comply with the Act’s 
reqmrements ” (Id.) The task force appomted by the CornmIssIon comprised a broad 
spectrum of Interested goups and mdivlduals 

“The task force was chaIred by the Sacramento City Clerk and Its 
members Included representahves of the Democratic and Repubhcan 
PartIes, ctty and county clerks, the City and County Clerks 
Associatjons, campaign commIttee treasurers, the Secretary of State, 
the Franchise Tax Board, the Attorney General’s oftice, staff of the 
Legislature, mdn!lduals from the pnvate sector who provtde legal 
and other campaign-related services to candidates and commIttees, 
and Common Cause ” (Id.) 

After a year of extensive study, the task force found that the reportmg schemes 
then m existence were unduly burdensome and confusmg. Based on the task force’s 
recommendations, the Commission the followmg year sponsored SB 726, whch, among 
other thmgs, amended SectIon 81009 5 to put state comrmttees under the soleJunsd~ctlon 
of the Commission for purposes of reportmg and disclosure At the same time, the 
leg~slahon tadored state reportmg reqmrements to ensure that state comrmttees tiled 
addItIonal pre-electIon reports whenever they became actwe m local electIons 
($84202 5 ) Letters of support for the bdl were tiled by the Secretary of State, the 
County Clerks Assoclahon, the City Clerks Assoclahon, the City of San DIego and the 

” Today, there are some 105 charter ahes m Cahfoma At least hvo - Oakland and San 
Framxco - have local campaign fmance ordmnces that mclude pubbc fmmcmg If Los Angeles 1s 
allowed to mpcm add~honal repmtmg requuements on state commntees, other charter clhes mght do the 
mm 
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City of La Mesa, as well as this Commission ” The author reported to the Governor that 
fhe bill “has no opposltlon,” and lt was signed mto law on October I, 19S5. 

Se&on 8 1009 5, which has been unchallenged for the past 16 years, was the 
result of state and local fiustratlon with the confusmg and often duphcatjve filmg 
requIremen& of mul~ipleJunsdictions. It represents a reasoned balance between the need 
for disclosure and the need for s~mphc~ty and accountab&y The umfornuty and 
s~mphc~ty created by section 81009 5 are not ends m themselves Rather, they are means 
to foster comphance with and effective enforcement of the Act, wIule ensuring that the 
electorate remams well-Informed. 

The questIon of “statewIde concern” 1s addressed most thoroughly in the G/Fed 
case In G/Fed, the record estabhshed a hstory of treatment of financial corporate 
entItles as a matter of state concern (Id, at pp 19-20 ) In its dIscussion, the Court 
described a long federal and state regulatory history and focused on then-recent changes 
m those schemes to address the faltering savmgs and loan sltuahon Among measures 
proposed by a federal task force to deal mth the insolvencies of the 1980’s was one to hfi 
taxes on savmgs banks based on deposits Finally, a consistent taxmg scheme by the 
states assured predictable and identifiable costs for the banks (Id, at pp 19-23 ) 
Because the “comprehenswe regulation” of savings ba&s took place “almost entirely at 
state and federal levels,” the tax pohcles “necessarily transcend local interests, they 
become, m other words, a subJect of statewIde concern ” (Id, at p 23 ) 

In ttus case, as m CuM’ed, there IS a lengthy hIstory of state regnlatlon of multi- 
JunsdlctIon commtttees Since sectIon 81009 5 was amended in 1985 (Stats 1986, Ch. 
1456), there has been an m out agamst local regulation of state cormmttees, whch m 
the past, the C%y of Los Angeles has followed As m G/Fed, a CornprehensIve scheme 
located centrally m one body of law 1s a legitimate state goal when to do otherwise might 
cause confusion or undue burden on the obJect of regulation In C&Fed, that burden was 
on the savmgs and loan mstltutions that would be subject to numerous expensive local 
taxes not necessaniy based on profit The specter of countless tax schemes threatened the 
system itself In this case, we agree with the polItIca partIes’ assertions that a slrnllar fate 
would befall state commIttees 

That there might be advene consequences m a mumclpai electIon If the local 
ordmances fall does not mean that there IS not a suficlent statewIde Interest In the 
CulFed case, the C@ lost milltons of dollars m uncollectable &,, revenues Nevertheless, 
the questIon m that case was “not whether the amendment [of the law by the state] was 
prudent pubhc pohcy Ths issue IS whether the . . burden on tinanclai corporations . 

” The Sun Dwgo f/mm edMnabzed that SB 726 was “good leg&tmn” and urged its enactment 
mto law (Ed~tonal, &WI Dwgo Umo~ S/27/85 ) The City of San DQO supported the leg&uon for 
“s!mphfy[mgJ campat regulations whde mamtammg them safeguards ” (Ltr from San DIego City Clerk 
to Sen McCorquodale, 8/l 5185 ) The City Clerks Assoclahon of Cahfomla voted unammously to supporl 
the leg~slauon (CCAC ltr to Sen McCorquodale, 4/25/85 ) SecreIary of State March Fang EU stated the 
bdl would “mcrease pubbc wxeoess, s~mpbfy duclosure reqwements for candidates and commmees, 
and reduce excesswe papenvork ” (Eu lt~ to Assemblyman Klehs, 7/S/85 ) Tbe County Clerks 
Assocmtton offered Its assistance m the passage of the bill (CCA ILT to Se” McCorquodale, S/12/85 ) 
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1s of sufkettt extramural dlmenslon to support legislatwe measures reasonably related to 
Its resolution ” (Co/Fed, at pp 23-24 ) For the court, It was enough that the record 
estabhshed substantial support for the leglslatlve declslon and that lt was narrowly 
taIlored to remedy that sltuatlon. (Id, at p 24 ) 

isTEP 3. I.5 PLY RELATED i-0 THE SIXCEBDE 
STA~OWLY Tm 

Under CalFed and Johnson, the Kurd step m our anaiysls asks whether the state 
statute 1s reasonably related and narrowly taIlored to the resolution of a matter of 
statewIde concern. (Johnson, mpru, 4 Cal.4* at p 410, CalFed, s~pro, 54 Cal 3d at p 
24 ) Section 8 1009.5 prohlbl& local agencies f?om lmposmg addItIonal or different filing 
requIremen& only on candidates and committees active beyond the IocalJunsdict~on. Put 
another way, a local agency IS free to impose addItIona or different fihng requirements 
on any candIdate or cormmttee active only m that city or county, presenmg local 
autonomy over local candidates and commIttees. SectIon 8 1009 5 IS crafled narrowly to 
reach only commIttees a&ve tluoughout the state. It thus IS narrowly taIlored to meet the 
Interests m statewIde umfonmty and comphance &.cusscd above 

The Issue before us and the Issue we decide today IS a narrow one, pertammg 
solely to the reportmg obhgatlons of the requesters, state poh~~cal partIes, m hght of 
recent city ordmances that contradict state law enacted by the voters m ProposItIon 34 
Contrary to the assertIons of some at the hearmg before thus CornmIssIon, the Issue 1s tzot 
whether we favor disclosure of important mformation to the voters Nor IS Ihe Issue 
before us whether we agree with the City of Los Angeles m adoptmg the respective 
ordmances We may empaduze with the City Council m I& efforts to provide voters with 
mformahon deemed essentlal.‘3 We are not, however, a leglslatlve body Our task IS not 
to evaluate the wisdom of the voters of the State of Cahfonna or the City Council of Los 
Angeles Rather, our statutory responslblliQ IS to Implement and defend the Pohtical 
Reform Act That extends not to the portIons of the Act that the majority of us may agree 
with, but to the enhre Act Moreover, we have a constltitlonai duty not to declare a 
port1011 of the Act unconstltutlonal unless and unttl an appellate court has so ruled In the 

absence of such a court ruhng, we are bound to Interpret the law consistent with that 
ConstItutIonal mandate Under these constramts we have decided the narrow Issue before 
us and none other 

” Indeed, at the smne tme tt reached its u’uhal decmon cm thts mtter, the Commss~on voted to 
wgc the Leg~alahxe IO pass the stricter reporhng requuemems contamed m SB 34 Those requwexne~ts 
would allow for the reporting of party expendlmrea oo member commumcatmns m the same mamxr as 
occurred prior to the passage of FVopos~hon 34 
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Approved by the Commission on July 9, 2001 Concumng: Comnussloners 
Downey, Getman, Knox and Swanson. Absent. Commissioner Scott. 

Karen A. Getma 
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Acttons m excess of that author@ are votd. (See generally, &-soctafron For Retarded Cmzens 
Cal~forma v Department ofDevelopmental Semces, (I 985) 38 Cal 3d 384 ) 

B Be Determmatron of Whether Local Ordmances are Preemnted bv State Law Is 
a Determmation to be Made bv the Courts. Not bv a State Admmtstrattve 
Agencv such as the Commrss~ 

As the Cormmssion pomts out m the maJonty opinion at page 7, clung the courts m 
Johnson v Bradley (I 992) 4 Cal 4th 389, and in CalFed Savmgs and Loan Assn , v Los 
Angeles (1991) 54 Cal 3d I, “[t]he question of preemption of a local ordmance by a state law is 
a consntuhonal one ” As the Supreme Court in Johnson and in CalFed both mdmated, 
confltcts between state and local government involve issues of legislative supremacy and 
allocatton of power among various levels of government~onstitunonal issues to be resolved 
by a court of law and not by a state legislature and therefore, by extension, not to be resolved 
by sn admm~stratrve agency that is a creature of state law As the Cahfomta Supreme Court 
explamed m Johnson, citing the CalFed case. 

“The phrase ‘statewide concern’ IS thus nothmg more than a conceptual 
formula employed m aid of theJudicIal mediation ofJunsdictiona1 dtsputes 
between charter cities and the Legtslature . By requnmg, as a condmon of 
state legislative supremacy, a dimension demonstrably transcendmg 
rdenntiabIe mumcrpal concerns, the phrase reststs the mvasron of areas 
whtch are of Intramural concern only, preserving core values of charter city 
government As apphed to state and charter cny enactments m actual 
conflict, ‘mumcipal affair’ and ‘statewide concern’ represent Janus-hke, 
ultimate legal conclustons rather than factual descnptrons Then Inherent 
ambiguity masks the difticult but mescapable duty of the coutt to .‘allocate 
the governmental powers under consideration m the most senstble and 
appropriate fashton as between IocaI and state legislattve bodies “’ 
(Johnson, mpra8 4 Cal 4’i’ at pp 39%399> citing CalFed? supra, 54 Cal 3d 
atp 17) 

At another point m the decision, the Johnson Court also explamed that courts, not 
legislattve bodies, are responsible for detimng what is and what IS not a matter of statewide 
concern (See Johnson, supra, 4 Cal 41h at p 406 ) Although the Commtsston has great 
latttude m mterpretmg the Pohncal Reform Act, the decision of whether state law preempts the 
local ordinances is a matter for the COUPES, not for the Commission 

II. To THEEXTENT~H~TTHECOURT~NDSACONFLICTBET~VEENSTATELAWANDTHE 
LOCALO~INANCES,~ECOURTSHOULDUPHOLD~HELOCALO~INANCES. 

Once a court determmes that there is confltct between state law and the local ordmances, 
rt must determine whether state law preempts the local or&trances In domg so, the court must 
detemnne if the state statute tmphcates a “statewide concern” and, if so, IS reasonably related 
and narrowly tailored to its resohmon 
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A The Local Ordinances Were Passed to Address a Suzmficant Looohole m StatG 
Law and to Preserve the Mumcmal Public Fmance Svstem. 

As Mmam Krmsky, President of the Los Angeles City Ethics CornmIssion, explained m her 
letter to the Comnusslon of June 1,2001, (“Km&y letter”), the City of Los Angeles has 
enacted a comprehenslve set of campajgn finance laws to govern the conduct of Its local 
elections Smce June of 1990, the city has operated under the most extensive campaign tinance 
system of any mumclpahty m the country An essential component of that system IS a voluntary 
system of limIted pubhc financmg, a program that was upheld by the Cahfonua Supreme Court 
m &mson As MS Krmsky has explained: 

“The ordmances were enacted to help ensure that city elections are open fair 
and compehtlve and by enabhng candidates to know when large amounts 
of unhm~ted independent expenditures occur m their race In addlhon, the 
system serves to provide voters m the city wth mformatlon about the types, 
sources and amounts of expenditures m city races, mformahon that would 
not be avaIlable If the state parties did not have to comply with the 
ordmances in questIon Unless entItles that make Independent expenditures 
and payments for membershIp commumcatlons to support or oppose a city 
candidate are reqmred to not@ the city ethics commlsslon as reqmred by 
these ordmances, candidates cannot know whether the spendmg hnuts that 
are part of the matchmg finds are hfied m their race. Moreover, voters lose 
out on valuable mformatlon with regard to such expenditures m the 
electIon ” (Krmsky Ltr , at p 4) 

According to MS Knnsky, fadure to capture this mformatton undermmes the mtegnty of 
city electIons, hmders the effectiveness of the city charter reforms and prevents the pubhc from 
obtauung complete and valuable mformatlon m hme to make an Informed decision at the polls 
The local ordinances provide for full and fair disclosure at the hme It counts to a voter-before 
the elechon-and apply equally to all contributors to mumc~pal electIons The s~gmficance of 
Independent spending by thud party groups has been well documented by two comprehenslve 
studtes conducted by the city ethics comm!ssion, and m repotis submitted by the Pties to the 
city abler the electIon (Knnsky Ltr ) 

B The Local Ordmances Fall Wlthm the C~tv’s Plenary Authontv to Govern 
Mumcmal Elections 

Charter cihes have a umque constitutIona authority m California Since 1896, when the 
“home rule” provIsion was added to the Cahfonua Conshtution, charter titles have had sovereign 
authority over “mumclpal affairs ” In addmon to the general authonty to govern municipal 
affaus, chatier cltles have plenary authonty under the state Constltutlon over certam “core areas” 
of cjty government, mcludmg “the manner” of electing city ofticials (Cal Const , art XI $ 5, 
wtxi @) (411 

In the Joh~so~~ case, the Supreme Court addressed the scope of the city’s plenary 
authority and Indicated that a charter c~ty's plenary authority to determme the “manner of 
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eIectmg local officials” is to be Interpreted broadly, and mcludes substantive as well as 
procedural elecnon provIsIons (Johnson, supa, 4 Cal 41h at p 403 ) 

C In Choose p to Parkmate m Cnv ElectIons. State Parues Should be Subject tQ 
Rule: C~tv 

In choosing to parncipate in the &y’s elections, state parks should be subject to us 
election laws, mcludmg the reporting and campaign finance laws, m the same manner as such 
ruIes apply to all other entmes parnclpatmg m the local election, even though the Parks may 
have a different status wnh regard to other rules and other statewide electIons 

D The Statute IS Not W.IicIentlv Tailored to Effectuate the Most hnuortant 
StatewIde Concern--Disclosure 

The Commission cries the Importance of a umform approach to fihng reqmrements for 
candidates and commntees acnve throughout the state, yet neglects to discuss the most 
important pnorny set forth m the Pohncal Reform Act, that of disclosure (See Govt Code 
§§ 81001 and 81002 ) As Robert Stem, the tirst general counsel ofthe Conumss~on and 
pnnclpal co-author of the PolItical Reform Act of 1974, explained, “[cllearly the Act was 
written so that disclosure was the number one pnonty for Its provusIons, and the courts and tma 
CornmIssion were mstructed to msure that these kdmgs and purposes were Implemented ” 
(Stem Ltr , at p 1) Nenher the term “umfonmty” nor the term “s~mphcny” nor strnku terms 
are contamed m the provIsIons of the Act descnbmg us purposes or intent 

As set forth m the documents submitted by the city and m the tesnmony provided by the 
cny, the purpose of the ordinances was to provide access to mformanon to voters, to the cny 
and to candidates pnor to the eIecnon To cast an informed vote, voters need to have access to 
full mformanon about the range of sources and amounts bemg spent, the city needs such 
mformanon to ensure the mtegnty of the elecuon process, and candidates need such 
mfonnauon wnh regard to the hftmg of the limits m theu races 

In summary, I agree wnh the posmon of the cny that payments for “member 
commumcanon” should not be treated differently than other spendmg m support or opposmon 
to candidates m the cny elecnons; that the public needs full and nmely disclosure of the 
momes bemg spent m such races, and that m balancmg competmg pubhc policy concerns of 
umfomuty and slmphcny versus disclosure, the role of the Commission is to see that the 
disclosure provisIons of the Act are Implement d 

4J-Y!&+ 
Carol Scott, 
Comm1ssIoner 


