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BEFORE THE FAIR POLITICAL PRACTICES COMMISSION

In the Matter of:

No. 75-089

Opinion requested by
December 4, 19875

Tom Therner, on behalf of
the Board of Directors,
Marin Municipsal Water District
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BY THE COMMISSION: We have been asked the follecwindg
questions by Tom Thorner on behalf of Directors Jack MacPhail
and Pamela Lloyd of the Board of Directors cf the Marin luni- -~
cipal Water District (hereinafter "MMWD"):

(1) May directors of a municipal water district
holding interests 1n business entities which may be affected
by the district's decision in response to requests for vari-
ances from a moratorium ©n new water cennectiens participate,
under the circumstances described below, in tne decisions on
those requests?

y (2) May these same directors participate in discus-
sions of the Board of Directors on the feasibility of lifting
the moratorium, or vote on the lifting of the moratorium?

The relevant facts, as set forth in Mr. Thorner's
opinion request, are as follows: -

1

The Marin Municipal Water District is a municipal -vater
district with a governing board of five directors. £t cresentlr
has an exlisting moratorium on new water ccecnnections. The BOurd
of Directors 1s required, from time to tine, to hear and to rule
on two different types of requests for variances from the mora-
toraium:

(a) Regquests for new water connections;

(b) Reaquests for extensions of the certificate
of occupancy deadlines for grand-fachered
services subject to buildout deadlines,
but otheriwise exempt from the moratcrium.

The Board al:so hopes to begin discussions in the near Iutu
on :hen, ho: and on whart basis the moratorium can be lxIc
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which discussions are expected to lead eventually to a vote
on vhether the moratorium should be lifted and, 1f so, when.

Director Jack MacPhail 1s the cxecutive vice-president,
a selaried enrnioyee and a minoraity stockholder of icPharl's,
Inc., & closely held “amily corporation. Hs and his Eamily
contreal 50 percent of the cutstanding stock in the corporat-on.
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McPha1l's does business alrost entirely within So

and liarain Coa—itizs, aand dces ovaer half of its businzss v
tne TTINTD. It nas gross sales of becuean $3,000,600 &nd
£)0 000,000 2npru2llr, and carngs 2n annual afser-van prof
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less than Lvo porcent on sales, 7The nusiness of !
consisis of:  (a) the sale ol reedy-miv concrete ard i
matoriale, saon &s bullh aggrogates, reipir steel, oot

materials, decorator rock, and sacled maccrials (sand, cenact,
lime, cencrete nix, verniculite, etc.), beth to contrsactiors

and at retail; (b} the sale of major appliances, such as
vashors, dryers, dish-wvashars, stoves, refrigerators, televasicr
sele, etc., both to builder-jobbers and at retail; (c) the
sale of fuels, propane, heating o1l and road o:il, princaigally
at reta:xrl; ard {2) the sale ¢©f heating, air conditicning and
sheet metal products, both a2t wholesale and at retail.
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McPhail's has rumerovs compatiters in all cf tnese arecs,
except ready-rnix concrote, where it has only thre= ma2jor <o pe-
titors. ts erliratcd relative market share vaitpnin toe ITHID
of the feoregoing products 1s: ready-mix concrete -- less than
33-1/3 percent; building materials -- less than 25 percent:
wajey applianc2i -- less than 20 percent; fuels -- over 50

nercent of bortled gas, but lecs than tvo pz=rcent ¢ Lhe tot,l
irarket since 'wesit houcs are served patural gas by Paciilc C=z
and Flectric; heacving, air conditroning and sheef retal productc —--=

lesz then fuive percent. .

henever an applicant for vater for any project ccres
befors {he Board of Dircctors of the MMUD, lir. MacPhail may
be facing onc c¢f the feolloving situacions:

(a) McPhazl's has no knovm connectlon witilh the
project, but mey later bid on or supply to the
project ready-mix, hulrlding materials, anplai-
ances and/or fuel;

L]
{b) HzPhail's is preparing “or has made a bid to
supply cone or more of 1ts products, but no
avvard has becn made:

(c) A contractor, who is a regalar customer of
McPha:l's and who normally buys principally
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or only frecm McPhail's, is preparing to bid cr

has bid on the project and, if awarded the
contract, probably will purchase some of McPhail's
products for the job;

(1) The type of contractor described in (c) already
has been awarded the contract but has not vet
purchased or agreed to purchase any of McPhail's
products for the project;

{e)] McPhail's 1s supplying some of 1ts products to
the project, but the dollar wvalue oi the products
supplied compared to McPhail's total sales may be
small.

Mr. Thorner also has indicated that the MMWD 1s alxost
totally residential and that "probably 95% of these applications
for variances are for single-family homes and most of the rest |
are for apartments."” (Hearings before the Fair Political Prac-
tices Commission, October 2, 1975, transcrapt at p. 142.)

On the moratorium gquestion, a vote to lift the moratorium
would probably increase building activity within the MM¥'D andé,
therefore, would result in a substantial economic benefit to
McPhail's. However, there will be no foreseeable special bene-
fit to McPhail's in relation to 1ts competitors.

Director Lloyd's husband is employed by Dinwiddie Con-
struction Company as a project engineer. Dinwiddie 1s a praivate,
closely held corporation specializing 1n the construction of
large commercial structures ($1,000,000 and up) in the San Fran-
cisco Bay area and the Los Angeles Metropolitan area. Its gross
volume runs between $40,000,000 and $80,000,000 yearly and 1t has
been consistently profitable.

At the present time, Dinwiddie 1s completing construction
of the Fireman's Fund Building, the largest building w:ithin the
MMUD. Dinwiddie obtained this job by virtue of 1ts low bid 1in
competitive bidding. Dinwiddie's only other jobs with:n the MIUD
were about ten years ago, when 1t buirlt an Emporium Department
Store and a Crocker Bank Building in San Rafael. In both cases,
the clients were regular customers of Dinuviddie and the contracts
vere negotiated. The Fireman's Fund Building has water service,
wlll not need a variance from the moratorium on new water con-
nections, and 1ts construction will not be affected by any
action of the MMWD relative to continuing or lafting the mora-
torium. *oreover, Dinwiddie 1s neither preparing to bid on
nor negoitiating for, any contract for any construction wvith-
in the !1MUD, nor 1s 1t aware of any proposed project within che
MMWD on which 1t contemplates bidding or negotiating. L 15,
of course, possible that in the future Dinwiddie may wish to bid

rary

on or negotiate for a contract for coenstruction withan the MHID.
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Director Llovd's husband 1s assigned as project
engineer on the constructicn of the Bank cf America Data
Center 1n San T'rancisco {vhich 1s not within the MIWD) and

xzects to be emploved in that capacity at that saite unt:il
1978, He 1s pa:d on a straight salary basis and vould -ot
recelve any additional compensation 1f Dinwiddie were to
obtain a now contract vitilln the MMWD.

CONCLUSION

{1} Diircctors of a municapal water district hold-=nsg
significuart aintriesus 1n business entrties . alch way (o 2i-
facted by the district's decisions on rejuests for varian
from a moratorium on no 7 vatar conrections may not pariicrpi .o
in the deocisioms on tl.ose reguests vhen the decisions il
have a reasonably foreseeable material finarcial efloct en
the business entities in ohich the directers hold signaifzcant

intercosts. Government Code Scction 857100.

2
v

(‘)r
[

{2) Directors of a municipal water district tho nave
significant interests in business entit:es wnich may be af-
fosted Ly o decisior liftlirg a moratorium on new vater connec-
tions L.y nct participate 1n discussions of the Becard ¢l Diresczls
on the feasihility of lifting the maratorium, ner vcte on the
lifting of the moratoraum, when the decision to 112t the reratoriurs
7211 Liave a recasonably foreseeable material financ:iral elfect,
distinguichable from the effect on the public genef11lv cn the
business entities i1n which the directors hold significant lnteroct
Covernmant Code Secticn 87100.

n

ANALYSIS

We consider first the question of Director ilacPha:il's
participation on requests for varliances in the situations de-
scraibed in exanmploes (a) through (e}, samra, ot ppo. 2-3. The
pertinent secticns of the-'Politicael Reform Acl provide:

No public official at any level of state or local
governnent shall make, participate in making or 1in
any way attempt to use his official position to
inffucnce a governmental decision in vhich he knous
or has reuson to knov he has a financial tnterest.

Governmant Codao Section g7100.1/

1/
hll ¢-1..a'..t.1t.c>r§.v' references are to the Governmcnt Code
unlcss cotherv.ne notod.
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An official has a financial interest in a decision
within the meaning of Section 87100 if it is reascn-

. ablv foreseeable that the decision will have a material
financial erfect, distinguishable from its effect on
the public generally, on.

(a) Any business entity in which the public officizal
has a direct cor indirect investment worth more than one
thousand dollars ($1,000),

(b) Any real property in which the public official
has a direct or indirect interest worth more than omne
thousand dollars (51,000);

(¢) Any source of income, other than loans by a
commercial lending institution in the regular course ol
business, aggregating two hundred fifty dollars (S5250)
or morc in value received by or promised to the public
officiral within tvelve months prior to the time when tne
decisicon is made, or

(d) Any business entity in which the public official
is a director, officer, partner, trustee, employee, or .
holds any position of management.

Section 87103
(Emphasis added).

Under the foregoing sections, several elements must be
present before a public official 1s required to disqualify him-
self from participation in a governmental decision. First, 1t
must be reasonably foreseeable that the governmental decision wil
have a financial effect. Second, the anticipated financial effect
must be on a financial interest of the official, as defined ain
Sections 87103(a) through (d). Third, the anticipated financizl
effect must be material And fourth, the governmental decisior’'s
anticipated financial effect on the official’'s financial interest
must be distinguishable from its effect on the public generallv

There can be no doubt but that Director MacPhail has a
financial interest in McPhail's, Inec., within the reaning of
Section 87103, since 1t 1s a business entity in wvhich he has &
direct investment worth more than $1,000 and it also is a source
of income of more than $250 per year. llor can there be any
serious doubt that 1f McPhail's, Inc. becomes a supplier to any
project which is made possible by the granting of a variance, tne
effect of the variance on McPhail's, Inc. wil] be distingurshable
from the effect on the public generally. Although there ma2y be
many svppliers to a particular building preject, they cannot con-
stitute a large enough group to qualify as the '"public generally,"
or even a sighificant segment of the public generally. Accord-
ingly, the only elements in question with respect to Director
MacPhail's participation in variance decisions are foreseeagbilicy
and materialicty In any instance in which these two elements
are present to the extent required by the Act, Director “MacPhra:rl
most disqualify haimself from participation in the decision.

s
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We nay quickly dispose of the clement of materialitv.
In examples (a) through (d), te are gr'ven no information &honuz
the quantity of busziness whielh will accrve to McPhail's, J-us

only inforration related to the litel-hocd that tiwPhail's vill

rocelve sor 2 business. These coxardles clearly arce intende? =T

clicit ocur interpreotation of tne element of forescerbilie

and we assute, 1n the discussion that follows, that the a=:>--~t
X5

of business thal McPhail's, Inc. nay cr may not receive
"material."

Exanple (e), on the other hand, appecars to be d
at the ele~eni of matzrizlity rathor then foressceab:
cthoili's, Inc. cartsz.xlv will racerve business, cen
upon tre grontane of the variand ~, under Lhn circu” TN
posited aa c::np]e {e), Lut the total salecs "may not be &,

Lave & 'materrel econonic cfiect' on cPhcll's,.azyv -
ing upca how that phrase 15 intarpreted." Since, hovevor 12
have net kesn provadad srith rac..a ugon which we could bsce &
Juécnant regarding the element of materiality, te decline =2
address this issue in this opinion.

We turn, therefore, to the cuestion of foresgecebiliwv
in the spe=cific concext of Director llacPhail's participan-cr
in decisions on varilenc>s under the circursctances ccscrnﬂ'r L
exam los (a&) through (€Y. Ue becygin with consaderation of olic
Deriinsat casoe lav.

In the Dixon-Yaies case, Uniited Stetes v. Missisgioma
vallav Generating Company, 364 U.S. 520 (1261), to2 suprane
Court voided a cgovernment contract because of the conflict o
interest of an unpaid, irtermittent, federal financiral coacul-
Lent vho particilpeted 1nn the nagotiaciorz concerninyg the con
tract's provisions. Although the penal statute under which :th2
conirect was volded did not specrfically require a flndlng o
foresncability,2/ tno Court counstrued the statute as-1f the zon-
gcept vers specilicoelly included within the statutory lancusoo,

~

2/
18 U.8.C. § 434, repecled Sec. 4, Pub. L. B7-£49,
Octckexr 23, 1967, 76 Stat. 1119, 18 U.S.C. § 201 (1969) nreviced

INIERESTED PLTSCNS ACTING AS COVIREIZEMNT AGLHNTS
Whoever, he2ing an officer, agent or momber of, *or
directly or indirectly interested an the pzcuniary
profits or contracts of any corporation, joint-
stock company, or associration, cr of any firm or
partnership, or other business entity, i1s emploved
or acts as an off:c2r or agent of the United Stares
for the transactacn of busines. wiln such business
entity, shall be fincd not twore than $2,000 or im-
prisoned not more than tvo years, or both.

A
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The financial consultant 1n question, Adolohe H. Uenzell,
participated intaimately on behsflf of the federazl government in
negotiations leading to an agreement between various ccrporations
to sponsor an electric power project which would provide elec-
tricity Lo the Atomric Energy Commissicn. Scoon aftzr lrancell
terminated his censultanct=hlp, & bank of which he was an offizar
concractad to finence tae prejact. The Court described the
foresecable berefit or intarest to Venzell's bank, occasicrned
by his particigation in the negotiations for the establishment
of the project, 1n the following terms:

... Wenzell was an officer and executive of the First
Boston; he not only shared in the profits vhich First
Boston made duraing the yéar, but he also received a
bonus for any business which he brought to the firm:
1f a contract between the Government and the sponsors
was wltimately agreed upon, there was a substantial
probability that, because of 1ts prior experience 1n
the area of praivate power financaing, First Boston would
be hired to secure the financing for the proposed Mem»nis
project; 1f First Boston did receive the contract, 1t
might not only profit directly from that contract, but
it would also achieve great prestige and would therehy

. be likely to receilve other business of the same kind in
the future; therefore, Wenzell, as an officer and profit-
sharer of First Boston, could expect to benefit from
any agreement that might be made betwveen the Government
and the sponsors.

United States v. Mississipp:r Vallev
Generating Companv, 364 U.S. 3z0,
555 (1961)

(Emphasis added)}.

In response to Mr. Wenzell's argument that he could not
be expected to benefit from the contract bacause there r/as no
formal contract or understanding between his hank and the spon-
sors of the project with respect to financing the project snould
the sponsors enter 1nto an agreement with the Government, tne
Court reasoned that:

... we do not think that the absence of such a formal
agreement Or understanding 1s determinative. The
gquestion 15 not whether Wsnzell was certain to benciit
from the contract, but whether the likelihood tnat he
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might beonefit vvas so great that he would be
subject to thosc tempiaticns wvhich the statute
seeks to avo:d.3/

Id. at 560 (Cwphasis addadl.

Similar ro
financiral conscquenc
conilict of i1nterest c
Lhat the ga.stisn of‘

asoring has upprorted a finding ni forsscerclc
nces of official acition in severel Calilornasz

ases.4/ These cases also make 1f clear
Nwether f:nancial conscCuUSneos unsn &
asona $
dae o

olv {orocseeakliz bt tone Limg a jov-

busiross eatr ot ¥ aklio
eraaantal dCClSlCE_S T1E. wst always dorend on tas Jaces 2V oI
particular casce.

Aygarinest this bachiground, we turn to the ccrnzidcrat:iorw
of the recsor.nl_ foresceable financlal coasegulaces ¢l Drrecicr
MacThu1i's particization 1n exanplesx (2) through (&) . Eacdh
example presents a situetion in wnaich the dlstrlu;'s docigion
on vhetlicr to grant a variance will permit a particualar build.ag

{0 he constructed.

In example (a), Director ilacPhail has no knoivn <on:ci-
tion with the rroject, although McPnail's, Inc. later nay bild
on or supbly to th2 projcct certain rateriels. On theso faces
alora, ve cennor fine a reagoninly foreseeable finsnczal ellcc.
on iwwPhail's. {icPhail’'s has numerous compotlitorg 1n each pro-
duct 1t sells, cxcept ready-mlz coicrete (for wvhich tlhere ere

three major cowpe*ltor* The situation 1s unlike that of
United States v. liissiscipol Vallew Generating CORDENy, =Y 23,

vhere "there vas a substancial probanility that, bocause ©I Lts

/

“Juistice Barlan, dissenting 1in ﬂqunsslopa Valle=w, sunr=
reasoned Lhit the "pDrobekslaity" ol Tiree 2osiorn's snoriag 1n v o
ventvre because of 1ts reputation, derived frea the fircncing ¢l
similar projzcis, as not enouch to produce 1in Verzoll a pron--

bitcd 1nterest i1n the negotiations.

Whether or hot a prchibited interest exisits must be
determined as of the pericd during which an individuazl
1s acting for tne Government. And vhen Lhe asserted
intercest arises "irdirectly" by way of a subcontract,
1ts eMistence can, 1n my c¢»inion, only ke fouad in scre
commirtiient, arrangemcnt, or undcrstanding cobtaining at
that time betwren the prame contractor end subcontractor.
l’ -
Tl

364 U.S. at 9569. Accord, co
2

Lumbor Co. v, RBRaldwin,

O

j-

-3
cel.

-(;

4

Sec Paonle wv. Dgrrchor, 2 Cal.2d 141 (1934); Peou]c_g;
Darby, 114 Cal.App.22 212 (1252): Stockton Plunbiag and Supnl s
Co. v. YUherolar, 62 Cal.hpn. 597 (1921).

.l
(33)
v
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prior experience in the area of private power financing,
First Boston would be hired to secure the financing...."
364 U.S. at 555. Therefore, a material financial effect
upon McPhail's, Inc. 1s not reasonably foreseeable and
Director MacPhail's participation 1in the decision whether
to grant a variance 15 not prohibaited.

In example (t), McPhail's is preparing or nas mace
a bid to supply one or more of 1its products, but no award has
yet been nade. It 1s poss:ible, of course, that there coLld
be special circumstances present whicn would indicatze wra
twere 1s only a rerote likelihood of MicPhairl's being a2
a supply contract. For exariple, McPhail's mignt have a
for making & ktid cven thouga 1t 1s clear the contract 1
awarded elseswvneres. Under such circunstances, no finenc-z
effect on McPhail's would be reasonably foresceable and Director
MacPhail woulid noi be disgqualified from participation 1n tne
variance decision.

f

2D gt
m M
Ok
{8}
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NERIE]

As a general rule, however, wvhen the bid 1s made with
a serious hope that the contract will be awarded to licPhail's,
we think a financial effect on licPhail's 1s recasonably forecsee-
able even :f there 15 substantial competition. The statute
requires foreseeability, not certainty. Furthermore, the Zact
that a seriously competitive bid on the project 1s peinc pre-
pared or has been made 1s likely to focus the attention cf ctae
Director on the fact that he may benefit 1f a variance 1is
granted. The ultimate test 1s whether the element of fore-
seeability, together with the other elements discussed earlier,
1s present to the point that the official's "unqualified devoticn
to his public duty" might be impaired. People v. Darby, 114 Cal.
App.2d 412, 433 (1952). Under the circumstances described in
example (b), we conclude that the financial effect on McPhail's
1s reasonably foreseeable and that Director MacPhail, tnerelore,
must not vote or partlicipate in the variance decision.

In example (c), we are told that a contractor who 1is
a regqular customer of McPhail's and who normally buys prancipally
or only frcm McPhail's, 1s preparing to bid on or has bid cn
the project and, 1f awarded the contract, probably will purchase
some of !cPhail's produgts for the job. In example (d), we
are told that such a contractor already has been awarded t.e
contract but has not yet purchased or agreed to purcnase any oI
McPhail's products for the project.

There is a significant difference between the two
situations. In example (d), although there is no certainty
that McPhail's will receive business, there 1s a nigh probe-
bility tnat 1t will since the contractor who has been awardad
the contract 1s a regular customer. Although tnere 1s no
agreement, e¢xpress or 1implied, c¢f. People v. Devsher, 2 Cal.2d
141 (1934), between tlcPhail's and the contractor, tnere 1s,
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withcut question, a sufficient likelihood that McPhail's
w1ll receive businecss to make the financizl effect on Director
MacPhail "rcasonahly foresecable.”

In example (¢), on the other harnd, an extxr
cf rcroteness 1s added te the foresesebility of rtlh
effecc py reason or the fact that the contractor h

L3

bea aravd22 the contract, bat 1 erelv hoe anczreod

15 Presarltadsg to ¢ so. McecPharl's vall kL zf1v ont
comy_raczor's kid 16 raccessful erd the controacoer

£ -,

1ts rorwal Dractiie of purcnisiscy frem icla1llts.

LIRS T + I /O )

In {n1> ca<se of a cortra~vor wha 1n the vwast Las v2 -
chonod en'y from MePhorl)'s, Ine., 3l is rzascanbll [orseer . lz
the® Dircc .o fizcPhall's decaisron could have a macoriel fine--
cial effect upon 2Pira:l's, Inc. Houwewar, vhere the contractor-
applicant puoul A3es from vendetr s other than HcPhesl's, Inc. vz
cannoc couclude that e financial effect on kHelPna:il's 1s reason-
ably forascesble. Mevertheless, 1f in this lacter ciramgle tners
arr facts ind.catang ithat Lle contrazctor's bid 1s lawelr oo ze
succassiful, thze fananciral effect would he reasonebl:r feorescoa-le
since the si1tuation then becowzs analogous to ciample (). Ia

v
L analvcis vhet 1s reasonably foresceable = ot depond
on ti.c facls and cirecurnszances of each specific sivaclomn.
We turn neixt o considera<icn of vhether Dirccters
MacPiiall and Lloyd ray participate 1n discussSions Cunce™MIag
lifting =ne moratorium and whether they may vote on this issus
It 15 noo guestioned that huildaing actaivity withan ciae PIUD oo
incroase as i result of a decisior to l:{t the Poricczoum. SR
1ncresc . an burldaing activricr vould provide =signd Jioarit onnor-
tun.viers for MzPhazl's te increase ils saleos ta1tnan tho 1.0,
Morens2r, tho laikely finanecizl «ffect cor lizPnzi1l's, Inc Ssuld

- — e

be ooth rrattraal znd ceozorably foresecsble.  the onl - subhs
ti1al question presceated itl respact to Director liaclPrarl 1
whethaer the financiral coffecr onh f2Phall's resul#ing frcmy J1°t-

ing the morator.um would be "distainguishokhle from the eifect
on the public generzlly." Secticon §7103.

Genera¥®y, Lhe decision on Jifting the moratorium wi)l
have a financ:al efZerclL upon a host of interests vithain the
157D in th2 cense that wost buciness entities, investments 1in
real propert,, and thus sources of incom2, will be affected.
The fimancial effect, howsver, of the dacision vpon McPhaal's,
and, therefore, upon thz Zinancvizal intevest of Dircctor Macbraill,
are dictinca.shabhlz fror- the financial effect of thic decisicon
on huriness entities, 1nvestimenis in real properiy and sources
of inccm2 within the digctrict in ¢genosral.

Presently, MePhoirl's sunplies appre:iizmately 33-172
percont of #1l1 reoady-mi.. concreie, apnroiimately 25 poreopt
cf all builsoag wmuterrals, annro.imatelr 23 percenc ¢ o2ll
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major appliances, and over 50 percent of the bottled gas
marketed within the MMWD. Thus, it is clear that the fore-
seazble financial i1mpact upon McPhail's, Inc. of a decaision

to permit, 1n effect, an increase im building activity withzin
the county dirffers cdentonstrably from the decision's financial
impact upon virtually all other business entities and persons
within the MMUD. Business entities and perscons 1n the Jdistrict
may benefit in a general way since some property values may
increase, re+all sales may 1increase or emplovmeant and i1nvest-
ment cprortuncties mav i1ncresse.  McePhail's, Inc., howvever, 1s
1n a positicn Lo reealize 1mmedlate, susstantial ancd specoiic
financial gains as & result of renewed buildinc activity.

Accoxrdingly, we conclude, basad on the facts presenced,
that Director MacPhaxl's financial interests 1in McPh21l's, Inc.
would be materially affected by a decision to lifit the nora 3
and that the financial effect of such a decision upcon licPha
would be distinguishable from i1ts effect on the public gesnerx
It follows that Director MacPhail may not participate in the .
decision or the discussions preceding the decision to lift the
moratoraium.

ory
l's
ail

Y.

Director Lloyd has an interest in a source cf incone
of 3250 or more (Scction 87103(c)) 1n that she has a comrunitv
property 1intarest i1in her huskhand's salary from Dinwiddie Con-
struction Company. &ee Section 82030(a)}. The lifting of the
moratorium would make i1t possible for large projects of the
type 1in which Dinwiddie specializes to be constructed in the
MMWD. If Dinwiddie, 1n fact, were to win the contract Lo con--
struct such a project, 1t could be concluded thet the lifting
of the moratorium had a financ:ial effect on Dinwviddie.3/ How-
ever, the likelihood of such an occurrence in the near future
does not secm high since Dinwidd:ie has censtructed only one
project in the MNID in the past ten years. Furthermore, such
a financial effect would not necessarily be "material." Even
a substantial project witnin the MMWD might constitute a small
percentage of Dinwiddie's total revenues and have little 1impact
on Dinwiddie's profits or net asset value. Nor would any benefait
to Dinwiddie ncecessarily bear any relation to Director Lloyd's
income from Dinwiddie, a factor we kelieve may he ceonsidered 1n
determining whether there may be a material financial effect on
a sogurce of income. We are told that Director Llovd's husband
works and will work through 1978 on a preoject located outside
the MIWD. He 1s paid on a straight salary basis and his compen-
sation would not be affected by Dinwiddie's obtaining or failing

5/
“Such a conclusion would not be inevitable, however,
since it 1s possible that a developer who 1s unable to hu:xild
in the District because 0f the moratorium would builé elsevhere
in the San Francisco Bay areca, and that Dinwviddie's chznces of
wlinning the coniract woulc be no different.
\
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to obtain new contracts in the MMKD,
¥ Under the foregoing circurstances, although 1t 1s

conceivable that lifting tre poratoraur 7111 havae a mator:zl

financial eifect ¢n Girrector Llovd's source of 1nceoma, 2

do not helaave such an effect 1s rrasonablv forosceable.

Accord:ngsly, Dixector Lleyd 18 undos po restraiciions wiih

respect te voliag ©r otherwise particaipacine i the decaaoon.

Acnroved v the Coonitesacn eor Dacenbsr J, 1375,
Coravsra~s: Erosncnsy, Carzo-tev, Lo enstein a0 ioillg
Coruascicner Velsrs was abeert,
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Daniel H. Lowenstoin

Chairman



