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BEFORE THE FAIR POLITICAL PRACTICES COMMISSION 

In tke Matter of: 

Opmlon requested by 
; 

No. 75-089 
Tom Thcrncr, on behalf Of December 4, 197S 
the Board of Directors, 
Marin Municipal Nater District ; \ 

BY THE COYXISSION: We have been asked the follcwing 
questions by Tom Thorner on behalf of Directors Jack MacPhail 
and Pamela Lloyd of the Board of Dxectors cf the Marin t!unl- 
cipal Nater District (hereinafter "MMWU") : 

(11 May directors of a municipal water district 
holding interests in business entities which may be affected 
by the district's decision in response to requests for varl- 
antes from a moratorium on nex water ccnnectrons participate, 

- under the circumstances described below, u2 tne decrsions on 
those requests? 

(21 May these same directors participate in discus- 
sions of the Board of Directors on the feasibility of lifting 
the moratorium, or vote on the llftlng of the moratorium? 

The relevant facts, as set forth in Mr. Thorner's 
opinion request, are as follows: 

The Marin Municipal Water District iS a InUniClp2~ *cstSr 

distract with a governing board of five directors. It cres.antL: 
has an existing moratoriun on new water connections. .The 6Oard 
of Directors is required, from time to time, to hear and to rule 
on two different types of requests for variances from the mora- 

toriurn: 

Cal Requests for new.Kater connections: 

tbl Requests for extensions of the certificate 
of occupancy deadlines for grand-fathered 
servxes sub]cct to baildout deadlines, 
but otherwzse exempt from the moratorium. 

The Board also hopes to begin discussions in the near future 
on ::hen, ho: and on whau basis the moratoz~um can be lofted, 

*, 
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or only frcm XcPhail's, is preparing to bid cr 
has bid on the prolect and, if awarded the 
contract, probably will purchase some of McPhail's 
products for the Job; 

(a) The type of contractor described in (cl already 
has been awarde.l the contract but has not yet 
purchased or agreed to purchase any of Mc?hail'S 
products for the proyect: 

(21 McPhail's is SUpplylng some of 1:s products to 
the pro]ect, but the dollar value of the products 
supplied compared to McPhail's total sales may be 
small. 

Mr . Thorner also has indicated that the MMwD is almost 
totally residential and that "probably 95% of these applications 
for variances are for single-family homes and most of the rest . 
are for apartments.n (Hearings before the Fau Political Prac- 
tices Cohmmission, October 2, 1975, transcript at p. 142.) 

On the moratorium question, a vote to lift the moratorium 
would probably increase building activity withrn the MMYD and, 
therefore, would result in a substantial economic benefit to 
McPhail's. However, there will be no foreseeable special bene- 
fit to McPhail's in relation to its competitors. 

Director Lloyd's husband is employed by Dinwiddie Con- 
struction Company as a prolect engineer. Dinwlddie is a private, 
closely held corporation specializing in the consiruction Of 
large commercial structures ($l,OOO,OOO and up] in the San Fran- 
cisco Bay area and the Los tAngeles Metropolitan area. Its gross 
volume runs between $40,000,000 and $90,000,000 yearly and it has 
been consistently profitable. 

At the present time, Dinwiddie is completxg construction 
of the Fireman's Fund Building, the largest bullding wIthin the 
MMWD. Dinwiddie obtained this lob by virtue of its low bid in 
competitive bidding. Dinwiddie's only other Jobs withx the Ki\?W 
were about ten years ago, when it built an Emporium Department 
Store and a Cracker Bank Building in San Rafael. In both cases, 
the clients were regular customers of Dinwiddie and the contracts 
were negotiated. The Fireman's Fund Building has water service, 
will not need a variance from the moratorium on new water con- 
nections, and its construction will not be affected by any 
action of the MMNW relative to contmulng or 1Lftmg the nora- 
torium. !<oreover, W~nwiddie is neither preparrng to brd on 
nor necjotiatmg for, any contract for any construction wit:h- 
ln the il%!D 
M!!wD on which 

nor 1s lt aware of any proposed prolect within the 
it contemplates bidding or negotiating. It lS, 

Of course, possible that in the future Dinwidciie may w:sh t0 bid 
on or negotiate for a contract for ccns&- L-uctlon wlthln the b!!G!ZD. 
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Director Lloyd's husband 1s assIgned as pro3ect 
engineer on the construction of the Eank of )Amerxa Data 
Center ln San rranclsco (l.'hlch 1s not wlthln the Xi?:Dl and 
expects #to be employed ln that capJclty at that site uz?:l 
197e. lie 1s p~:d on a stra1qht sslarv basis and !.0:11?. -ot 
recolve any addltlonal cw? .,;cns‘ltion 1: DAn!<l:dle wer? to 
obtain a new contrzct !~lthUI the H>WD. 

We conslticr f1rs.t the qucstlon of Director iiacPha1l's 
partlclpation on requests for variances x! the situations dc- 
scrd~cd In e:<a!?plcs (a) thro,Jgh (c), sawa, st pp. 2-3. The 
pertlncnt sectlcns of t-hc.Fol~t~.cal Zcform ACL provide: 

No public off1clal at any level of stat= or local 
government shall make, pcrtlc3.pate in makIng or ln 
any way attempt to use his ofciclal posltjon to 
in1iucnce a govornxntal declslon ln :!hlch he knot.5 
or has redson to kn0.t he has a fln::nclai xkrest. 

Governwnt Code Section 87lOO.Lj 
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An official has a financial interest in a decision 
within the meaning of Section S7100 if it is reascn- 

% ablv foreseeable that the decision will have a material 
financial effect, dIstinguishable from its effect on 
the public generally, on. 

(a) Any busxless entity in which the public official 
has a direct or indirect investment worth more than one 
thousand dollars ($l,OOO), 

(b) Any real property in which the public official 
has a direct or indirect interest worth more than one 
thousand dollars ($1,000); 

(c) Any source of income, other than loans by a 
commercial lending institution in the regular course of 
business, aggregating two hundred fifty dollars (S350) 
or more in value received by or promised to the public 
official within twelve months prior to the time when tne 
decision is made or 

(d) Any business entity in which the public official 
is a director, officer, partner. trustee, employee, or . 
holds any position of management. 

Section 87103 
(Emphasis added). 

Under the foregoing sections, several elements must be 
present before a publrc official 1s requrred to disqualify him- 
self from participation in a govemmentel decision. First, it 

' ~ 

must be reasonably foreseeable that the governmental decision ~~11 
have a financial effect. Second, the anticipated financral effect 
must be on a financial interest of the official, as defined in 
Sections 87101(a) I.. tnrowLL G . Third, the anticipated financial 
effect must be material- And fourth, the governmental decisior's 
antic>pated financial effect on the official's financ:al interest 
must be distinguishable from its effect on the oublic senerallv 

There can be no doubt but that Director HacPhai.1 has a 
financial interest in %cPhail's, Inc., TJithin the meaning of 
SectIon 87103, since it is a business entity in which he has a 
direct investment worth more than $1,000 and it also is a source 
of income of more than $7.50 per year. r!or can there be any 
serious doubt that if McPhail's, Inc. becomes a supplier to any 
project which is made possible by the granting of a variance?, tne 
effect of the varxance on XcPhail's, Inc. will be distinguLshab:e 
from the effect on the public generally. Although there pay be 
many s:*ppliers to a particular building project, they cannot con- 
stitute a large enough group to qualify as the "public generally," 
or even a significant segment of the public generally. Accord- 
ingly, the only elements in question with respect to Director 
HacPhall's participation in variance decisions arc foreseeabillty 
and materiality In any instance ln vhrch these two elements 
are prescnc CO the extent rcquLred by the Act, Director Yac?a:L 
musk. disqualify hxrself from participation in tSe decision. 

. ,- 
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16 U.S.C. 5 434, repealed sec. 4, Pub. L. 87-E49, 
Octc!xr 23, 19G?, 76 Stat. lllY, 18 U.S.C. § 201 (19CY) pro,z1&2: 

I!JlERZSTED PlZrSCZ<S ACTING AS COVlZ!?~~!'.E>IT AGE>!TS 
Whozvcr , belnq an officer, aqcnt Oi member of,*or 
directly or lndlrcctly interested ln the pzcunlary 
pro:lts or contrzcis cf any corporation, ;omt- 
stock compiny , or assoc1atlon, or of any firm or 
partnershIp, or oihcz buslncss entity, 1s employed 
or acts as 2n off:zer or agent of tk.0 LhltcL Star25 
for t!!e trass?.?t::? of busl:~es,, t:lk such b=sLness 
entlLy, ?htill be f mod not more than $2,000 or lm- 
prlsoncd not more thzn c-0 years, or both. 
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The financial consultant in question, Adolp'1e H. L'enzell, 
participated intimately on behalf of the federal government in 
negotlat1o.e leading to an agreement between various ccrporatlons 
to sponsor an electric power pro]ect which would provide elec- 
trlClt;' :o the P.torrlc Energy Commlsslcn. Soon aftor !:encell 
termiAnated h:s ccnsultanzshlp, a bank of which he Vas an officer 
contracted to fxance tnc prc3ect. Tke Court &ascr~bccf the 
foreseeable bencflt or interest to Kenzell's bank, occas~cned 
by his participation in the negotiations for t,he establishment 
of the prO]eCt, in the following terms: 

. . . Wenzell was an officer and executive of the First 
Boston: he not only shared in the profits \:hich First 
Boston made during the year, but he also received a - 
bonus for any business which he brought to the firm: 
if a contract between the Government and the sponsors 
Gs ultimately agreed upon, there was a substantial 
probability that, because of its prior esperlence 1n 
the area of private power financing, First Boston would 
be hx-ed to secure the flnancLng for the prcposed >?em?n~s 
pro3ect; 1f Fxst Boston did receive the contract, it 
rnz not only profit dxectly from that contract, bui 
it would also achieve great prestige and would thereby 
be likely to-rcce1ve other business of the same kind in 
the future; therefore, Wensell, as an OfflCSi an6 profit- 
sharer of First Boston, could expect to benefit from 
any agreemeni that might be made between the Government 
and the sponsors. 

United States v. !Qssisslpp~ Vallev 
Generating Compan:J, 3G4 U.S. 5.20, 
555 (1961) 
(Emphasis-added). I 

In response to Kr. Wenzell's argument that he could not 
. be expected to benefit from the contract because there vlas no 

formal contract or understandIng between his bank and the spon- 
sors of the pro3ect wth respect to fmancmg the pro]ect snoul5 
the sponsors enter into an agreement wit!1 the Government, tne 
Court reasoned .that: 

. . . wc do not think that the absence of such a formal 
agreement or understandrng is detcxminat~vcs T?e 
question 1s not whether Kenzell was certain to bcncflt 
from the contract, but whether the likelihood tfiat he 

-. 
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prior experience in the area of private power financlns, 
First Boston would be hired to secure the financinq....n 
364 U.S. at 555. Therefore, a material financral effect 
upon Kcl'hxl's, Inc. is not reasonably forcseezble and 
Director >kcPha~l's participztion in the decision whet!ler 
to qrant a variance is not prohibited. 

In exzmplc (b), NcPhail's is preparlnq or nas made 
a bid to supply one or more of its products, but no award h&s 
yet been nzde. It is possible, of course, that there c@!-iL 
be special circuiistsnces present vhicn vould indiczre t! .zE 
t?er.s is only a rz-ate likelihood of f:cPhail's beinq z*,=rded 
a supply contract. For example, HcPhzil's miqnt hzve ?! reason 
for maklnq 2 tid even thouq.1 it is clear the contract ! ill be 
zwzrdod elsevnere. Under such circuzstsnces, no fin?nc:zl 
effect on I.:cPLail's would be reasonably foreseeable ax? D~zect~r 
MacPhail wouid not be disqualified from participation in tne 
variance decision. 

As a qeneral rule, however, when the bid is made with 
a serious hope that the contract will be awarded to HcPhail's, 
we think a financial effect on HcPhail's is reasonably foresee- 
able even if there is substantial competition. The statute 
requires foreseeability, not certainty. Furthermore, the fact 
that a seriously competitive bid on the pro3ect is oernq pre- 
pared or has been mzde is likely to focus the zttentron Of tne 
Director on the fact that he may benefit if a vxiance is 
qranted. The ultxnate test is whether the element of fore- 
seeability, toqether with the other elements discussed esrller, 
is present to the point that the official's "unqualified devoticn 
t0 hrs PUbllC dUt>“’ miqht be impsired. People v. Ddrk~~, 114 Cdl. 
App.2d 412, 433 (1952). Under the circumstances described in 
example (b), wn conclude that the financial effect on XcPhzil's 
is reasonably foreseeable and that Director ZacPhail, tnore~orc, 
must not vote or participate in the variance decision. 

In example cc), we are told that a contractor who is 
a reqular customer of McPhall's and who normally buys princlpzlly 
or only frcm McPhail's, is preparinq to bid on or has bid on 
the pro3ect and, lf awarded the contra&, probably will purchase 
some of Xc?hall's prodgpts for the lob. In example (d), we 
are told that such a contractor already hz.s been awarded t&:e 
contraci but has not yet purchased or aqreed to purcnase any 0: 
k?hail's products for the pro3ect. 

There is a siqnificant difference between the two 
situations. In example (d), althouqh there is no. certainty 
that McPhail's will receive business, there is a hiqh proba- 
bilrtl] tnat it will since the contractor who has been avzrdzd 
the contract is a reqular customer. Althouqh tnere is no 
aqreement, express or implied, cf. Peonle v. Dc-Jshcr, 2 Cal.2d 
141 (1934), between XcPhail's ax the contrac:or, t.?ere is, 
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malor appliances, and over SO percent of the bottled gas 
marketed within tSe MXWD. Thus, it is clear that the fore- 
seeable financial impact upon McPhail's, Inc. of a decision 
to permit, in effect,an Increase in building activity withx 
the county differs demonstrably from the decision's financial 
impact upon virtually all other business entities and persons 
within the >LK\.'D. Business entities and persons in the 3istrict 
may benefit in a general way since some property val.ues may 
mcrease, retail sales may increase or employment and invest- 
ment olz,portun:ties may increase. KCPtzil'S, rnc-, hG!:e\~ez, is 
in a posit~cn Lo reall:e immediate, suostantial and spec:fzc 
financial gains as a result of renewed building actiy:ity. 

ACCOrZlnglj’, we conclude, based OII the facts presented, 
that Director !!acPhail's financial interests in Xc'iJhail's, Inc. 
would be materially affected by a decision to lift the xoratori.un 
and that the fYnancia1 effect of such a decision upon !:cPhail's 
would be dxtinguishable from its effect on the public generally. 
It follows that DIrector MacPhail may not participate in the . 
decxion orthe discussions preceding the decision to lift the 
moratoriuii. 

Director Lloyd has an interest in a source of income 
of $250 or more fSc!c'clon 87103(c)) in that she has a coax-unity 
property interest in her husband's salary from Dinwiddie Con- 
structlon Company. See Section 8203G(a). The 1iftJng of the 
moratorium would make it possible for large proiects of the 
type in which Dinwiddie specializes to be constructed in the ~ 
i%wD . If Dinwiddic, in fact, were to win the contract to con-e 
struct such a prolect, it could be concluded that the lifting 
of the moratorium had a financial effect on Dinwiddie.9/ i-!o>:- 
ever, the likelihood of such an occurrence in the near-future 
does not seem high since Dinwidd:e has constructed only one 
prolect in the Ni:VD 1n the past ten years. Furthermore, s.~ch 
a financial effect would not necessarily be "material.U Even 
a substantial pro3ect witnin the M?WD might constitute a small 
percentage of Din:/iddie's total revenues and have little impact 
on Dinwiddie's profits or net asset value. Nor would any benefit 
to Dinwiddie necessarily bear any relation to Director Lloyd's 
income from Dinwiddie, a factor q<e believe may be ccnsidered in 
detcrmLning whether there may be a material financial effect on 
a source of income. Ke are told that Director Lloyd's busband 
works and ~111 work through 19i8 on a prolect located outside 
the MilWD. He 1s paid on a straight salary basks and his compen- 
satIon would not be affected by Dlnwlddle's obtalnlng or falllns 

-Such a conclusion would not bc inevitable, however, 
since it is possible that a developer who is unable to build 
in the District because of the moratorium would build elsxxhere 
in the San Francisco Eay Area, and that Dinwiddie's chances Of 
km-mmg the con:zact soul< be no different. 

'\ 
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