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May 30, 1984

Donald J. Fallon, Deputy

Office of the County Counsel

County of Santa Clara

County Government Center, East Wing
70 West Hedding Street

San Jose, CA 95110

Re: Your Request for Advice
Our File No. A-84-086

Dear Mr. Fallon:

Thank you for your letter requesting advice from this office
concerning the application of Government Code Section 84308l
to an Airport Land Use Commission ("ALUC"). You asked whether
an ALUC is a "quasi-judicial board or commission" within the
purview of Section 84308.

FACTUAL BACKGROUND

Under Public Utilities Code Sections 21670, et seg., each
county that has at least one public airport has an ALUC
consisting of representatives from the cities in the county, the
county, the airports in the county, and the general public.g/
The ALUC is basically responsible for coordinating the airport
planning of public agencies within the county. To accomplish
this goal, the ALUC has the following powers and duties:

l. To assist local agencies in ensuring compatible
land uses in the vicinity of all airports.

l/ All statutory references are tc the Government Code
unless otherwise noted.

2/ In counties of more than 4 million population, the
county regional planning commission serves the function of the
ALUC for the county. Pub. Util. Code Section 21670.
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2. To coordinate planning at the state, regional and
local levels so as to provide for the crderly development of
air transportation, while at the same time protecting the
public health, safety and welfare.

3. To prepare and adopt an airport land use plan.

4, To review the plans, regulations and other actions
of local agencies and airport operators.3

Each ALUC is responsible for formulating a comprehensive
land use plan that will provide for the orderly growth of each
public airport and the area surrounding the airport and will
safeguard the general welfare of the inhabitants in the area and
the public in general. ©Pub. Util. Code Section 21675. As part
of the plan, the ALUC may develep building height restrictions,
specify appropriate land uses, and determine building standards
(e.g. for soundproofing). Each ALUC establishes its own
planning boundaries after hearing and consultation with the
involved agencies. Pub. Util. Code Section 21675(c).

Under Public Utilities Code Section 21676, the ALUC must
review the general and specific plans of local agencies which
include areas covered by an ALUC plan for consistency with the
ALUC plan.é/ In addition, prior to the amendment of a general
plan or specific plan or the adoption or approval of a zoning
ordinance or building regulation within the ALUC planning
boundaries, a local agency shall first refer the proposed action
to the ALUC. The ALUC shall determine whether the action is
consistent with the ALUC plan; a local agency may overrule the
ALUC's determination by a two-thirds vote if it makes the
specific finding that the action is consistent with the ALUC

plan.

DISCUSSION

Section 84308 imposes certain restrictions and requirements
on members of guasi-judicial boards and commissions with respect
to campaign contributions from persons who appear before them on
matters involving licenses, permits and other entitlements for
use. 1In its Curiel opinion, the Commission held that an
appointed or elected governmental body is a "quasi-judicial

3/ pub. Util. Code Section 21674.

4/ This was tc have taken place in 1983.
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board or commission" whenever it performs a quasi-judicial
action or function.5/ 8 FPPC Opinions 1 (No. 83-003,

September 7, 1983 (copy enclosed)). By regulation, the
Commission has provided that an action or function is
quasi-judicial within the meaning of Section 84308 if it
involves a license, permit or other entitlement for use, and it
is clear that a court would hold the action to be quasi-judicial
because it involves the application of legal rules or principles
to a specific set of existing facts. 2 Cal. Adm. Code Section
18438.1 (copy enclosed). Section 18438.1 also contains examples
of actions that are clearly quasi judicial and of actions that
are clearly not quasi judicial.

Some of the actions that an ALUC is authorized to take are
clearly not guasi judicial. These include the adoption of the
comprehensive land use plan for the ALUC planning area and the
adoption of general height restrictions and other general
building standards applicable in the planning area.

Other ALUC actions primarily involve the review of other
agencies' plans and other land use decisions. It appears that
most of these actions involve an entitlement for use and the
application of existing standards to a specific factual
situation; therefore they are gquasi-judicial actions.b§/ 1In
particular, the review of individual projects are clearly gquasi
judicial.

In any event, Section 84308 applies only when there are
personal financial interests at stake in the decision; either
the subject of the proceeding (i.e., the applicant) or persons
who actively support of oppose a particular decision in the
proceeding must have a financial interest in the outcome before
the contribution prohibition or the disclosure and
disqualification requirements will apply.Z./

5/ Subsection (d) of 84308 exempts legislative bodies
such as boards of supervisors and city councils. This exemption
does not apply to ALUCs.

8/ See City of Chula Vista v. Superior Court, 133 Cal.
App. 3d 472 (1982).

7/ sSection 84308 uses the term "financial interest" as it
is defined in Section 87103 to generally mean a reasonably
foreseeable material financial effect on the interest.
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I trust that this letter answers your concerns. If a
particular situation arises in the future where it is unclear
whether the action is quasi judicial, please feel free to
contact this office for further advice.

Sincerely,

~—

A P Deoh
Diane Ma&r% Fishburn ‘

Staff Counsel
Legal Division

DMF:plh
Enclosure



Otfice of the County Counsel
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California o Donald L. Ciark, County Counse!

Barbara Milman

Fair Political Practices Commission
legal Division

Post Office Box 807

Sacramento, California 95804

Dear Ms. Milman:

It would be greatly appreciated if your office could render an
opinion as to whether or not an Airport Land Use Commission, whose
powers and duties are prescribed under Public Utilities Code
Sections 21674-21676, constitutes a quasi-judicial commission
within the purview of Government Code Section 84308.

Enclosed is a copy of a memorandum by me to our County Airport
Land Use Commission on this subject, with an attachment prepared
for the California Department of Transportation, which may be of
some assistance to you.

Your assistance is greatly appreciated. Please call me if I
can be cf any further help.
Very truly yours,

DONALD L. CLARK
County Counsel

Noath 95«

DONALD J. FALLON
Deputy County Counsel

DJF :mw

ccC: John Hau
ALUC Secretary

@ An Equal Opportunity Empioyer
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MEMORANDUM

April 5, 1984

To: Airport Land Use Commission From: Donald J. Fallon
Deputy County Counsel

Re: Possible Applicability of Government Code section 84308 to
Airport Land Use Commission (ALUC) as constituting a quasi-
judicial commission.

Government Code section 84308, copy attached, was added in 1982 to
regulate and prohibit contributions to members of a
"quasi-judicial board or commission" from applicants, agents and
supporters of "an application for a license, permit, or other
entitlement for use." City Councils and county boards of
supervisors are exempted from the coverage of section 84308, but
only while acting in that capacity, not while acting on another
qguasi-judicial board or commission.

In attempting to clarify the distincticn between quasi-legislative
and quasi-judicial bodies, the Fair Political Practices Commission
recently amended its regulation (2 C.A.C. §18438.1) implementing
section 84308, to provide that a board or commission is considered
to be quasi-judicial if it performs what a court has, or clearly
would, consider to be a gquasi-judicial functicn. In doing so, it
concluded that a Local Agency Formation Commission (LAFCO) was a
guasi-legislative body based on court rulings as to LAFCO's
activities. Hence, LAFCO was held to be not subject to section

84308.

The courts have distinguished between legislative actions, which
create general rules or standards for the future, and
qguasi-judicial or adjudicatary actions which affect only the
parties involved and are determined by the facts of the individual
case. The adoption of general or specific plans, zone changes
(even those affecting small parcels), and building standards are
considered by the courts to be legislative actions; whereas, the
granting or denial of individual variances or use permits are
considered to be adjudicatory actions (June 1982 Supplement,
Calif. Admin. Mandamus (C.E.B.) §2.8.

As discussed hereafter, the statutes which describe ALUC's powers
and duties (P.U.C. §§21674-21676) are unclear whether ALUC has
authority to review individual projects (which would constitute
quasi-judicial action). According to the July 1983 Airport Land
Use Planning Handbook prepared for the California Department of
Transportation, "legal counsels for ALUCs in the state are of
diverging opinions on this point" (p. 150). Because of this
uncertainty and in view of the jurisdiction of the Fair Political
Practices Commission in this subject area, you may wish to request

an opinion from that body.

@ An Equal Opportunity Employer
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For the most part, ALUC's statutory duties clearly relate to
guasi-legislative actions, viz., promulgation of general and
specific plans, land use plans, regulations and standards
concerning buildings, including height restrictions and sound-
proofing. However, the statutes also provide that ALUC has
jurisdiction to review "plans, regulations and other actions of
local agencies and airport operators..." to determine consistency
with ALUC's land use plan. This could be construed as conferring
authority on ALUC to review individual projects, which would be
considered guasi-judicial action if such "review" includes
adjudicatory action rather than merely an advisory review.

DJF/hh
2416L
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The previous ALUC Taw on this question was not very precis [t is

e.
unclear whether ALUCs had the authority to review deveicpment "roposa1s
except as they could be categorized as an "action or r ation" under
the previous Section 21674, Legal counseis far ALUCs the state are
of diverging cpinions on this point. AB 2920 was only somewnat more
definitive--referring to ALUCs powers to review "plans, regulations and
other actions of local agnncies and airport operators....”
hotw1thstand1ng that uncertainty, other parts of stata 1z
to local planning may provide adeguate guigance On the ¢o

3w wWilh respect
int.
Section 65300.5 of the Government Code declares legisiative intent that
the "general pian and elements and parts thereof comprise an integratad,
internaily ccnsistent and compatible statement of policies....” The
California Supreme Court in a recent case (Zownds v. City of Giendale
[1980] 113 Cal. App. 3d, 875) noted that tre purpose of this reguirement
has been to "ensure that decisions made by Tocal covernrmental entities,
which affect future growth of their ccmmunities, wi1ll te tne resuit of
considered judgment in which due consideration is given to the varicus
interrelated elements of community life...."

Required Consistency of General and Specific Plans. Sczcific plans
adopted under Article 8 of Chapter 3 {commencing with Seclticn 65380, of
the local planning iaw are required by Section €3451 of the Sovernment
Code to contain "all detailed regulations, conditicns, 5rograms and
proposed legislation” necessary to carry gut the provisions of tne
general plan's mandatory elements, inciuding tne noise, land use ar
circulation elements.

Required Consistency of Zoning Regu\at1o s witn General Pl:n, Chazter 3
of the Tocal planning iaw (commencing with Section wlouu).Ss2cifies tnez
lTegal requirements for zoning regulations. Section 65860 provides tnat
a county or general law city zoning ordinance "shall be <onsistent"
with the applicable general plan. Section 033uJ of the Ggvernamant Cule
states that charter cities excaept Los Angeles are exemwph from the
plan-zoning ordinance consistency requirement except to tne axtantg
required by a city charter or ordinance (many <o so). Sezticn 652350
provides that the zoning jimitations iwposed by state law are intendec
as a "minimum of limitation in order that counties and cities may
exercise the maximum degree of control over tocal zoning matters.” A
development agreement authorized under Secticn 53827.5 oF the
Government Code carnot be approved "unless tne legislative baody fincs
that the praovisicons of the agreement are consistent with {he jeneral
nlan and any applicable specific glans.

Yariances from the reauiremants of 3 Ionin granted unde
Section 53906 of the Goverrment {oce.  Tnis 5 Tor
variances aniy when application of tne ordi ive tna
property of privileges enjcyed by other gro inity uncar




ldentical zoning conditions.  Yariances are not a change v z2an rg oout oa
lagitimate'ly sanctioned deviation from zoning arovisions,  Tas granting
07 a variance is an 3dministrative fungtion and is d?scretienar&.
Consequently, a variance would probably not constitute an "other action®
ubJect to review by an ALUC uniess tne reguestad condition s directly
re‘arad Lo @ matter of ALULC concern (e.g., wvariance from 3 height )
lTimitation contaned 3n antcrdinance). Under Saection 65851 of the
Government Code, conditional use permits mav 52 issued under criteri
listed in a zoning ordinance. Conditiaonal use pzrmits are probably not
an "other acticn" subject to ALUC review unless the propased use 3s
clearly incompatibie with the orcderiy function of an airport.

Required Consistency of Subdivision Mags with the General Plan. Under
provisions of Section 6b64/3.5 of the Government Code, a city or county
cannot approve a subdivision map uniess the city council or bsard of
supervisors finds the proposed subdivision tns be consistent witn the
general plan or any specitic plan.

In general, therefore, unless an ALUC believes a case can be made
that a local agency is not following the above-referenced
sections of law In approving projects, a review of the general
plan and specific plan provisions and applicable ordirances or
building requlations should suffice to determine consistency of
local government actions.

This general conciusion, however, does not preclude an ALUC from
including within its plan the types of city or county acticns it desireas
to review to achieve the purposes of the ALUC law. HNor does 1? preclude
a city or county from seexing an ALUC recommendaticn on an individual
project. [t should be apparent from this and foregcing chpters that
airport land use planning and achieving compatibilrty ar2 not sitple
matters. Airport land use issues vary throughout the stata., ALUC plans
deal with differing conditions.

A building on one part of a develop “ent site mitht be airners compatidle
~and on ancther part of the same site it might not te. Unzer 3 zoning
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ordinance, either lccation- might *n acceptablea It is impo
therefore, that cities, counties and airport cperators work
cooperatively with the ALUCs to fulfill the coordinated planning purpese
established by Section 21674 of the Public Utilities Code, Cigz-: ;
analyses--while nut always desirable and in sume cé&ses

inappropriate--might be called for when a potentially. incs
development is proposed and where the potential soluticn +
incompatibility dces not necessarily involve project denia
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