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April 24, 1985 

Diane Maura shburn 
Staff Counsel, Legal Division 
California Fair Political Practices Commission 
1100 "KlI Street 
Sacramento, California 95814 

Re: City of Paramount and Gerald Mulrooney 
Your File No. A-85-065 

Dear Ms. Fishburn: 

AREA CODE 213 

277-(665 

We are in receipt of a letter of April 22, 1985 to you 
from Mr. Robert S. Bower. In this letter, Mr. Bower has again 
raised several issues which are irrelevant to your determination 
of whether or not Mayor Mulrooney is eligible to vote on the 
swap meet ordinance. As you have made clear, your decision will 
be based upon the facts presented to you by the City and by 
Mr. Mulrooney. Like his earlier submissions to the Commission, 
Mr. Bower's letter of Apr 22, 1985 is another bri in support 
of his position that the ordinance would be invalid. Such 
arguments are, of course, best directed to the Superior Court 
should the Paramount Swap Meet wish to challenge this ordinance 
after its adoption. 

On pages 1 and 2 of his letter Mr. Bower asserts that 
"neither Mr. Mulrooney, nor anyone on his behalf, has disputed" 
four alleged facts. These "facts" are that Mr. Mulrooney has 
been part of a previous coal ion which sought to ban the swap 
meet from the City of Paramount, that he has stated that he 
believes the competition from the swap meet caused financial 
difficulties to his family and other businesses, that he 
believes that the swap meet is currently hurting the City of 
Paramount, and that he has in the past campaigned for reelection 
on the issue of "cleaning up" the swap meet. These allegations 
have never been conceded by Mr. Mulrooney or any of his represen­
tatives to the Commission. The reason why Mr. Mulrooney has not 
disputed these allegations is that they are simply irrelevant to 

determination which the Commission will make. 
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The sole issue before the Commission is whether Mr. Mulrooney 
is disqualified from voting on the proposed swap meet ordinance 
because of an alleged financial interest in the outcome of the 
vote. As we have set forth at length in our earlier correspon­
dence to the Commission l there is no such financial interest. 
~\1hat Mr. Bower is apparently alleg ing now that a governmental 
official is disqualified from voting on an issue when that offi­
cial has previously taken a stand on the issue. This contention 

totally without foundation in law or logic. It would follow 
from Mr. Bowerts argument, for example, that a city councilman 
who campaigned for office by pledging to institute rent control 
in his city, or who had earlier argued at length for the neces­
sity of rent control, would be barred from voting on a rent 
control ordinance. Obviously, the councilman would not be barred 
from such a vote. Thus, even assuming Mr. Mulrooney campaigned 
for office by claiming that he would "clean up" the swap meet, 
a fact which is in no way admitted, he still not barred from 
voting on the issue any more than a councilman who campaigned 
for office on a rent control platform would be barred from 
voting on a rent control ordinance 

We will not take the Commission's time by disputing legal 
arguments set forth in the remainder of Mr. Bower's letter. 
These arguments have already been discussed at length in our 
earlier submission to the Commission, and our position has not 
changed in light of his letter. In sum, we submit that based 
upon the facts presented to you by the City of Paramount and by 
Mr. MulrooneYt there is no basis whatsoever for finding that 
Mr. Mulrooney has a financial interest in the swap meet vote. 
If you require any additional information from us, please do not 
hesitate to contact us at any time. 

BW; Imt 

cc: Robert S. Bower, Esq. 
t'llilliam A . Holt 
Maurice O'Shea Esq. 

A. Mulrooney 

truly yours, 



March 28, 1985 

Diane Fishburn 
Sta te of California 
Fair Political Practices Commission 
1100 K Street 
Sacramento, CA 95814 

Dear Ms. Fishburn: 

This letter is in confirmation of our telephone conversation of March 28, 1985. 
It is my understanding that this confirmation will be followed up by a written 
advice opinion. 

We appreciate the responsiveness of the General Counsel and yourself to the 
timing of our request and our desire to having your response by our April 2, 
1985 City Council meeting. Your sensitivity will expedite the public business in 
Paramount. 

It is my understanding that, based upon the Fair Political Practices Commission's 
review of the statement of facts contained in City Attorney Maurice O'Shea's 
letters of March 12, 1985 and March 15, 1985, you conclude that the Paramount 
Bike Shop, through the Mulrooney Family Trust, is a source of income to :Vlayor 
Mulrooney. However, it is also your opinion that under Government Code 
Sections 87100 and 87103, action by the City Council, with Councilman 
Mulrooney's participation, in regard to the proposed increase of business license 
taxes at the Paramount Swap Meet would not have a material financial affect 
on that source of income. 

Since, under the facts, the license fee would not have a significant affect upon 
either the Paramount Bike Shop business or Mayor Mulrooney's source of income 
through the trust, Mayor Mulrooney is not disqualified by a conflict of interest 
from voting on the proposed business license tax ordinance. 



March 15, 1985 

State of California 
Fair Political Practices Commission 
P.O. Box 807 
Sacramento, CA 95804 

Attention: Diana Fishburn 

Dear Ms. Fishburn: 

Per your request, please find the draft of the proposed 
Ordinance enclosed herewith. 

Also, as a note on the financ 1 aspect of Councilman 
Mulrooney. As previously stated, his dealership business 
in another City sells bicycles to the store leased by the 
family trust, which property is across the street from the 
swap-meet. Mr. Mulrooney advises that the dealership busi­
ness with the lessee resulted in a net profit of ss than 
$250.00 in the last 18 months. (Add on to fact 8. in my 
previous letter.) 

Thank you for your attention to this matter. 

Very truly yours, 

~~.~ 
MAURICE F. O'SHEA 
City Attorney 
City of Paramount 

MFO/jb 

Enclosure 



CI TY OF PARAl''10UNT 
LOS ANGELES COUNTY. CALIFORNIA 

ORDINANCE NO. 598 

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF 
PARAMOUNT AMENDING CHAPTER 26 OF THE PARAMOUNT 
MUNICIPAL CODE, LICENSES, BY AMENDING SECTION 26-1 AND 
SECTION 26-55, AND ADOPTING SECTION 26-56 DEALING WITH 
SWAP MEETS. OUTDOOR MARKETS, AND FLEA MARKETS. 

The City Council of the City of Paramount does ordain as 
follows: 

Section 1. Section 26-1 of the Paramount Municipal Code is 
hereby amended by the deletion of the following paragraphS: 

Swap meet. The act or practice of carrying on, on a 
single location or premises, the exchange, barter, 
trade, sale or purchase of personal property among or 
between twen ty- fi ve or more persons, not otherwise 
1 icen sed to do bus in ess in the ci ty, less frequen tly 
than six times per week. 

Swap meet average participan t. The total number of 
participants or vtndors in a swap meet per half-year, 
divided by the twenty-six weeks of such period. 

Swap meet participant. A person who 
barters, trades or sells personal property 
swap meet more frequently than three 
quarter. 

exchanges, 
in or at a 
times per 

Swap meet operator. 
meet. 

Any person who conducts a swap 

Swap meet vendor. Any person who rents or is allotted 
a space from the swap meet operator, and conducts the 
bus iness of selling, buying or trading therein, more 
frequently than three times per quarter. 

Swap meet vendor space. Ground space. occupied for 
Qne day or a traction thereof, by a swap meet vendor, 
and consisting of a maximum of three hundred fifty 
square fee t. 
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is 
Sec tion 26 - 55 of the Paramoun t Mun ic i pal Code 

ed by the deletion of the following paragraphs: 

Swap meet operator. The license fee for operat ing a 
swap meet shall be one thousand dollars semi-annually, 
to be paid in advance. This fee shall en t1 tle the 
operator ~o conduct a swap meet at the location 
specified in the license. 

Swap meet vendor. This license fee shall be paid 
semi-annually by the operator of the swap meet, based 
on occupancy of vendor spaces for that period. The 
fee shall be six dollars semi-annually per average 
participant. This fee shall be in lieu of the 
stan dard bus iness 1 icen se. The operator wi 11 report 
total admissions of all vendors to the business 
license supervisor. This fee shall entitle the vendor 
to conduct the business of selling, buying or trading 
at the licensee's swap meet. 

Sec tion 3. 
as follows: 

Section 26-56 is hereby adopted and shall read 

Section 26-56. Business License Fees and Taxes for 
Swap Meets, Outdoor Markets, and Flea Markets. 

(A) 

As used in this section, 
terms. or phrases shall 
hereinafter set forth: 

the following words, 
have the mean ings 

1. Swap Meet, Outdoor Market, or Flea Market. 
Means any event: 

a. 

b. 

At which two or 
tangible person al 
exchange; and 

more persons offer 
property for sale or 

At which 
privilege 
tangible 
exchange; 

a fee is charged for the 
of offering or displaying 

personal property for sale or 
or 
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c. At which a fee is charged to prospective 
buyers for admission to the area where 
tangible personal property is offered or 
displayed for sale or exchange; or 

d. Regardless of the number of persons 
offering or displaying personal property 
or the absence of fees. at which tangible 
personal property is offered or displayed 
for sale or exchange if such event is 
held more than six times in any 12-month 
period. 

2. Exhibitor. Any person. association. 
partners P. or corporation exhibiting. 
displaying. selling, exchanging. offering for 
sale, or offering for exchange any 
identifiable. tangible personal property at a 
swap meet, outdoor market, or flea market. 

3. Operator. Any person. assoc iation • 
partnership, or corporation conducting, 
operating, or managing the bUSiness of a swap 
meet. outdoor market. or flea market within 
the City limits. 

4. Designated ground space, 
ass gned to. or ren ted, or occupied for one 
day or fraction thereof. by an exhibitor. 

(B) Operator Tax and Exhibitor Tax. 

The following taxes. collection process. and 
record keeping requiremen ts shall apply to this 
sect ion: 

1. Operator Tax. Every swap meet. outdoor 
market. and flea market operator engaged 1n 
the operation of a swap meet. outdoor market, 
or flea market shall pay a semi-annual 
business tax of $1,000 every six months. The 
tax shall be paid ae the time of 
applicat1on. 

2. Exh1bitor Tax. Every exhibitor shall pay a 
daily business tax as outlined in the 
following schedule regardless of whether the 
exhibitor is charged a fee for the privilege 
of exhibiting, selling, exchanging. or 
displaying identifiable. tangible personal 
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propercy. Where cwo or more exhibitors share 
a single scalI, each such exhibitor shall pay 
a separate daily business tax. 

~. Exhibiting on Monday! Wednesday, 
Thursday, and Frida~ 

The exhibitor business tax shall be $2.50 
per day per exhibitor. 

b. Exhibiting on Tuesday, Saturday, and 
Sunday. 

The exhibitor business tax shall be $5.00 
per day per exhibitor. 

c. Exhibiting on Days Between Thanksgiving 
and Christmas. 

The exhibitor bus1ness tax shall be $5.00 
per day per exhi b i tor regard less of the 
day of the week. 

3. Tax Collection and Record Keeping. 

a. The exhibitor shall pay the appl1cable 
business tax to the operator on the day 
the exhibi tor participates 1n the swap 
meet, outdoor market, or flea market. The 
operator shall collect the applicable 
bus iness tax ei ther at the time an 
exhibitor stall location is assigned to 
the exhibitor or the exhibitor is 
admitted to the swap meet, outdoor 
market, or flea market. No exhibitor 
shall be allowed to participate in the 
swap meet, outdoor market, or flea market 
until the exhibitor has paid the 
applicable exhibitor business tax. 

b. The operator shall issue receipts for the 
rece i pt of exh1 bi tor bus in ess taxes on 
pre-numbered receipts; the amount of tax 
shall be separately stated from any ocher 
money collected by the operator. Each 
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receipt issued shall contain the stall 
number assigned, date for which stall was 
as s 19n ed, ren ted, or occupi ed. an d the 
amoun t of exhi b i tor bus in ess tax paid. 
The original receipt shall be furnished 
to the exhibitor and is to be displayed 
at the exhibitor stall. The first copy 
shall be fi led wi th the Ci ty Treasurer 
along with the tax collected. The second 
copy shall be retained by the operator 
for a period of three years for audt t 
purposes. 

c. The operator shall be held responsible 
for the safe keeping of all taxes 
collected under this section until such 
taxes are turned over to the City 
Treasurer. The full amoun t of the tax 
collected each day, the appropriate 
copies of the receipts issued for the 
day, and an accounting for all receipts 
voided shall be submitted to the City 
Treasurer by 12: 00 noon on the to llowing 
work day. 

d. The operator shall be required to keep 
accurate dai ly records of all taxes 
COllected and shall retain these records 
for a period of three years. Duly 
authorized representatives of the City 
Treasurer shall have the right to 
in spec t, check, and aud i t such records, 
books of account, cashier procedures, and 
all other procedures, documents, or 
records relating to the collection and 
documentation of the exhlbitor tax at any 
time during regular business hours. 

The duly authorized representatives of 
the Ci ty Treasurer shall also have the 
right co inspect any exhibitor scall for 
a valid receipt tor paymen t ot an 
exhjbitor bUSiness tax. 
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Section 4 Severability. If any section. subse~tion. 
sen tence, cause, phrase, or portion of this Ordlnance, or the 
application thereof to any person, firm, corporation or 
c i rcums tan ce is for any reason he ld to be invalid or uncon s t i­
tutional by the decision of any court of competent jurisdiction, 
such decislon shall not affect the validity of the remaining 
portion thereof. The City Council of the City of Paramount 
hereby declares that it would have adopted this Ordinance and 
each section, subsection, sentence. clause, phrase, or portlon 
hereof, irrespective of the fact that anyone or more sections, 
subsections, sentences, clauses, phrases, or port1ons be 
declared invalid or unconstitutional. 

Section 5. 
taxes an 
and shall 
Government Code 

Paramount 

This Ordinance is an ordinance 
the immediate and current expenses 

effective immedlately pursuant to 
Section 36937. 

relating to 
of the City 

Californ ia 

This Ordinance shall be published once in the 
15 days after its adopt ion together 

wi eh the names 
against the same. 

the City Council members votlng for and 

Section The City Clerk shall certify to the adoption of 
this nance and shall cause this Ordinance to be published as 
('equlred by law. 

PASSED, APPROVED, 
City of Paramount this 

At.test: 

an d ADOPTED by the City Coun c i 1 of the 
day of , 1985. 

Gerald A. Hulrooney, Mayor 



~ .. 



PEAT 
MARWICK 

Peat, Marwick. Mitchell & Co. 
Certitied Public AccoLintants 
555 South Flower Street 
Los Angeles. California 90071 
213·972AOOO 

March 6, 1985 

Mr. David Spilman 
City of Paramount 
City Hall 
16400 Colorado Avenue 
Parambunt, California 90723 

Dear Mr. Spilman: 

At your request, we have performed a limited review of the proposed Ordinance 
No. 598 amending Chapter 26 of the Paramount Municipal Code, Licenses, 
by amending Sections 26-1 and 26-55 of the Ordinance and adopting a new 
Section 26-56 dealing with swap meets. You have specifically requested 
that we provide you wi th any input we might have relating to the following 
items: 

1. Adequacy of Section 3B-Record Keeping Requirements. 

2. 

It appears that the record keeping requirements contained in Section 
3B-Record Keeping Requirements are adequate to enable the City to 
effectively monitor the Swap Meet operator's tax collection efforts. 

Adequacy of Section 3B, (3b)-Requirements of the Information to be 
Provided on the Operator's Receipt Issued for Taxes Collected From 
Swap Meet Exhibitors 

The information required by Section JB, (3b) appears to be adequate. 
However, to provide even more complete information, we suggest that 
the operator be required to record all other cash receipts from 
exhibitors (i.e., stall rental fees) as well as taxes collected. This 
action would enhance the audit trail if the City chose to perform an 
aud! t of the operators I records. The Ci ty would then be in posi tion 
to'&gree the reported daily cash receipts to the operator's cash register 
tapes and/or bank deposits. 

Because the limited review performed was based only on a review of the 
proposed Ordinance and did not inc 1 ",d4. an examination of the interna 1 con­
trols of the operator, we do not express an opinion 8S to the likelihood 
that the record keeping requirements contained in the Ordinance will prevent 
or necessairly detect under-reporting and submission of taxes collected 
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by the operator, nor do we express any opinion as to the legali ty of the 
Ordinance, in general, or any specific element of the Ordinance. Had we 
performed additional procedures other matters might have come to our 
attention that would have been reported to you. It is understood that 
this report relates only to the items specified above. 

Very truly yours, 

PEAT, MARWICK, MITCHELL & GO. 

~~w.k 
Thomas W. Snow, Partner 

TWS: 511 
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ORDINANCE 

Original Municipal Code 
Section 3603.32 and 
3603.33 

Ordinance #209 

Ordinance #219 

Ordinance #221 

Ordinance #248 

Ordinance #411 

Proposed Ordinance #452 

Proposed Ordinance #598 

CHANGE IN BUSINESS LICENSE FEES FOR SWAP MEETS 

SWAP MEET OPERATOR BUSINESS LICENSE 
DATE 
EFFECTIVE FLAT FEE CALCULATED FEE 

January, 1958 $100/Quarter $2.00/ Average 
Number of Vendors/ 
Quarter 

July, 1965 $90/Quarter $1.80/Average 
Number of Vendors/ 
Quarter 

June, 1966 $72/Quarter $1.50/ Average 
Number of Vendors/ 
Quarter 

June, 1967 $65/Quarter $1.50/ Average 
Number of Vendors/ 
Quarter 

May, 1969 $150/Quarter $1.50/ Average 
Number of Vendors/ 
Quarter 

June, 1976 $1000/Semi-annual $6.00/ Average 
Number of Vendors/ 
Semi-annual 

Tabled $1500/Semi-annual $8.00/ Average 
(June,1978) Number of Vendors/ 

Semi-annual 

For consider- $1000 /Sem i-annual Zero· 
a tion (March, 
1985) 

*A tax of $2.50/vendor/day or $5.00/vendor/day, depending on 
the day of the week, would be imposed on swap meet 
vendors. 



RUTAN & TUCKER 
ATTORNEYS AT LAW 
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OFF:CE BOX 195 

COSTA MESA, CAL'FORNIA 92628 

April 22, 1985 

Diane Maura Fishburn 
Fair Political Practices Commission 
P.o. Box 807 
Sacramento, CA 95805 

Re: City of Paramount Swap Meet Tax 
and Potential Conflict of Interest of 
Councilman Mul 

Dear Ms. Fishburn: 

If''; R£PLY 

I am in receipt of copies of the most recent corres 
pondence to you from Mr. Weiner and Mr. Mulrooney, both dated 
April 15, 1985. In response, I would request that the FPPC keep 
certain things clearly in mind in making its determination 
regarding Mr. Mulrooney's conflict, as perspective is easily lost 
in the debate of controversial issues. Moreover, it is clear that 
Mr. Weiner has mischaracterized both the situation at hand and 
prior FPPC opinions in his request that disqualification not be 
ordered for Mr. Mulrooney. 

Perhaps the single most important point which can be 
discerned from the exchange of letters on the disqualification 
issue is that neither Mr. Mulrooney, nor anyone on his behalf, has 
disputed: 

1) That Mr. Mulrooney was part of a previous coalition 
that sought to ban the Paramount Swap Meet from the 
C y and even s the ce of outside counsel 
on how to do just that; 

546-9035 
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2) That Mr. Mulrooney has in the past stated that he 
believes the competition of Paramount Swap Meet was 
the cause of certain financial difficulties 
experienced by his family and other businesses in 
the vicinity of the Paramount Swap meet; 

3) That Mr. Mulrooney believes the Paramount Swap Meet 
is currently hurting the City of Paramount, 
especially businesses in the vicinity, due to 
traffic congestion and lack of parking; and 

4) That Mr. Mulrooney has in the past campaigned for 
reelection on the issue of "cleaning up" the 
Paramount Swap Meet, and currently seeks to do so. 

The only fact disputed by Mr. Mulrooney or those who 
have spoken on his behalf is that the current tax proposal is the 
vehicle by which this "cleaning up" of the Paramount Swap Meet 
will occur. Instead, we are told that it is merely a revenue­
raising measure. I submit, however, that it would be naive to 
assume that Mr. Mulrooney or anyone else at the City would 
explicitly state the true purpose of this proposed tax. Rather, 
the purpose of this tax can be more readily inferred from past 
statements and conduct, and since the above points regarding Mr. 
Mulrooney's comments or conduct remain undisputed, the only 
reasonable inference that can be drawn, in spite of Mr. 
Mulrooney's remonstrations to the contrary, is that the purpose of 
this proposed tax is to significantly impact the Paramount Swap 
Meet and ultimately close it down. 

With regard to Mr. Weiner's letter, it is asserted that 
disqualification is inappropriate, since it is not "substantially 
probable" that Mr. Mulrooney will benefit from the decision. Mr. 
Weiner argues that this is so because (1) the tax is "very small" 
and could not adversely affect the vendors at the swap meet 
(significantly, Mr. Weiner fails to address the portion of the tax 
which will be placed directly upon the swap meet operator); (2) 
even if the Paramount Swap Meet were to go out of business, the 
bike shop across the street would not be affected because it deals 
with different lines of bicycles and there are other dealers in 
the area to fill the void: (3) the value of the real property held 

the Mulrooney Trust would not increase due to ding 
and traffi cond ions, since reduced traffic would lead to reduced 
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sales volumes~ and finally (4) any reduction in the swap meet 
operations would benefit not just the Mulrooney interests, but the 
interests of all "nearby" retailers. 

These arguments, however, are based upon faulty 
premises. First, contrary to the assertion of Mr. Weiner, the 
FPPC has not adopted the "substantial probability" test to define 
"reasonably foreseeable" under Government Code Section 87103. Nor 
does the Thorner opinion (1 FPPC 198 (1975)) conclude, as 
suggested by Mr. Weiner, that the official in question need only 
disqualify himself when his company had a "prior connection" to a 
project under consideration. Rather, the Commission in Thorner 
concluded that the official in question could not partic 
any decision regarding the lifting of a moratorium on new water 
connections, since such a decision would result in increased 
building activity which could provide s ificant ities 
for the off ial's business to increase s s es 
district. With regard to decisions on variances from 
moratorium, the Commission determined that whether the official 
was disqualified depended upon the facts of each particular 
variance request. In this regard, the Commission expressly stated 
that "the statute requires foreseeability, not certainty." (Id. at 
206.), and that "the ultimate test is whether the element 
foreseeability, together with the other elements discussed 
earlier, is present to the point that the official's 'unqualified 
devotion to his public duty' might be impaired." (Id. at 206.) 
(Emphasis added.) 

This standard was again cited in Gilmor, Gary G., 3 FPPC 
38 (1977), where the Commission found a conflict existed for a 
Councilman voting on a rezoning to permit the construction of a 
9-story senior citizens' housing complex: 

"We think is clear that the existence of Mayor 
Gilmor's multiple financial interests mi interfere 
with his ability to perform his dut s re ive to the 
rezoning issue 'in an impartial manner, free from bias'. 
Accordingly, we conclude that the Mayor is prohibited 
from making, participating in making, or in any way 
attempting to use his financial position to influence 
the rezoning decision." (See also Sankey, Iris, 2 FPPC 
157 (1976) ~ Brown McKenzie, 4 FPPC 19 (1978).) 
(Emphasis 

Not on does Mr. Weiner mischaracterize the appropriate 
standard to apply in determining what is "reasonably foreseeable", 
but he mischaracter zes pertinent facts, as well. It should be 
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noted that the ordinance as it was initially proposed, that is 
with a variable 1 ense fee rate of $2.50 to $5.00 per day, has 
been revised. Under the current version of the ordinance, each 
swap meet vendor must pay a license fee of $1.00 per day, and the 
swap meet operator must pay, in addition to the semi-annual 
license already imposed $1,000, another license fee of 
$1.00 per vendor per day. Since there are approximately 650 
vendors who attend the swap meet daily, this will amount to a 
license fee on the operator of approximately $240,000 per year. 
Moreover, the $1.00 per day license fee charged swap meet vendors 
will tax each vendor approximately $365 annually, resulting in an 
annual cumulative license fee of $240,000 per year. 

Mr. Weiner characterizes this tax as "very small", and 
asserts that it is "wildly speculative" to assume the tax imposed 
will force the Paramount Outdoor Market Center out of business. 
Significantly, Mr. Weinder focuses only upon the tax to be imposed 
upon the vendors at the swap meet. He simply ignores the tax to 
be imposed upon the operator. It is readily apparent that the 
imposition of a license fee of nearly a quarter of a million 
dollars annually on the swap meet operator, just for conducting a 
business, (especially when compared to the $26.00 license fee on 
other retailers in town) is clearly so excessive that the 
operation of the swap meet will likely no longer be profitable. 
This is especially true when the tax is considered in conjunction 
with the burdensome, timely and costly collection procedures 
imposed upon the operator for collection of the taxes imposed on 
the vendors. The City estimates it will cost the City approxi­
mate $42,000.00 a year just to monitor the swap meet's 
collection practices. Obviously, the cost to the swap meet will 
be much greanter since it is directly involved. The closing of the 
swap meet operation will obviously force the swap meet vendors, 
themselves, out of operation, including the 13 or so vendors 
engaged in bicycle sales within the swap meet. 

Even if one were to accept Mr. Weiner's argument that 
the ordinance's excessive fees would not be prohibitory, the 
ordinance's effect on the bicycle vendors within the swap meet 
would still result in a clear benefit to Mr. Mulrooney, since 
these vendors would be forced to raise prices, thereby reducing 
their competitive price e Such effect on the approximately 13 
competitors located directly across the street from the bicycle 
shop property in which Mr. Mulrooney has an interest, would 
clearly result in a financial benefit to said property. 
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Mr. Weiner also syllogizes that since increased traffic 
generally results in increased sales, the existence of the swap 
meet is helpful and profitable to the businesses in the area 
because it draws customers to the area. To a point, Mr. Weiner is 
correct. The swap meet, however, does not merely increase traffic 
in the area, as Mr. Weiner suggests; rather, it is perceived by 
City officials as having created critical parking and taffic 
problems within the general area of the swap meet, which has 
discouraged the general public and potential customers of 
businesses in the area from frequenting said businesses. Hence, 
the closing down of the Paramount Outdoor Market Center, or a 
substantial reduction in its operations, would assist retailers in 
the area, including those which are a source of income to Mr. 
Mulrooney, to achieve higher prices. 

Moreover, Mr. Weiner's argument assumes that disquali­
fication is based upon "benefit" alone. Taking Mr. Weiner's 
argument at face value, forcing the swap meet out of business or 
substantially reducing its operation, will decrease traffic in the 
area of nearby businesses, thereby reducing their sales volumes. 
This effect on Mr. Mulrooney's financial interests, though 
detrimental, would also furnish the reasonably foreseeable effect 
that would compel Mr. Mulrooney's disqualification. 

To summarize, Mr. Mulrooney's financial interest is 
clear. He does business with the bike shop across the street from 
the swap meet, which is a source of income to him, both as a 
tenant and as a customer of his bicycle business. He is also the 
beneficiary of a trust which owns the property directly across the 
street. 

It is also reasonably foreseeable that the imposition of 
this business license tax will have a material effect upon those 
financial interests of Mr. Mulrooney. It is reasonably foresee­
able that the tax will substantially reduce business at the swap 
meet, if not completely eliminate it from the City limits. This 
in turn will decrease traffic and increase parking opportunities, 
which will ameliorate problems in the specific area of the swap 
meet, thereby benefiting property values. Moreover, even if the 
tax merely results in increased pr s at the swap meet, this 11 
have a foreseeable effect on bus ss at the bicycle shop across 
the street, which is a source of income both to Mr. Mulrooney and 
to his family trust. 
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Final , the effect on Mr. Mulrooney is stinguishable 
from that on the public at large. This is clear not only from Mr. 
Mulrooney's past, undisputed statements, but also from the 
inherent localized effect that improved traffic and parking 
conditions would have. Even Mr. Weiner acknowledges that the 
ordinance's impact will be on "nearby retailers." (April 15, 1985 
letter from Beryl Weiner, p.5.) 

We continue to urge that Mr. Mulrooney be disqualified 
this matter. It is respectfully submitted that the Commission 

has been shed sufficient facts to indicate that Mr. 
Mulrooney's "unqualified devotion to his public duty" might be 
impaired (People v. Darby, 114 Cal. App. 2d 412, 433 (1952», and 
that he should therefore be squalif d. 

RSB:rg 
Beryl Weiner, Esq. 
Mr. William Holt 
Maur e O'Shea, Esq. 

Very truly yours, 

RUTAN & TUCKER 

Robert S. Bower 

Copy by Zap Mail 10:45 a.m., 4-22-85 
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April 15, 1985 

Staff Counsel, Legal Division 
California Fair Political Practices 

Commission 
1100 uK" Street 
Sacramento, CA 958 

Re: City of Paramount and Gerald Mu 
Your File # A-85-065 

Dear Ms. Fishburn: 

As you are aware, the Paramount City Council is soon to 
consider an ordinance establishing a business license tax on 
operators of, and vendors at, swap meets. The City has for 
your advice on whether Council Member and Vice Mayor raId 
Mulrooney is di lified from voting on this ordinance, to 
an alleged financial interest in the outcome of the vote. Ba 
on your letter of il 4, 1985, we understand that your ice 
will be based upon facts presented to you by City and Mr. 
Mulrooney. 

As the City already informed you, Mr. Mulrooney i 
beneficiary of a ily trust which owns real property across 
street from the Paramount Meet. We are enclosing a 
supplemental letter Mr. Mulrooney summarizing the 
information he has eviou given to you over the telephone. 
Based on these facts, we respectfully request that you issue an 
opinion advising t Mr. Mulrooney is not disqualified from 
voting on the inance, because Mr. Mulrooney has no financial 
interest in the outcome of the vote. 

to e ss 
to City Council 
Mr. Mulrooney is di 
because he has a 
He t 
se 

a letter ted April 5, 
t • Bower, as well as his 

85, expressing the v 

8 
tter 

that 
am voting on the ordinance 

financial interest in the ordinance. 
, 

t of siness 
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shop will benefit from this loss of competition. He also posits 
that the tax will lead to "changes in traffic patterns, and 
increases in parking spaces" which supposedly will increase 
value the trust's real property. Not only are these 
contentions wholly speculative, they are unsupported by any 
evidence, and contrary to all logic. 

Under Government Code §87l03, an official is not disquali­
fied from voting based on mere speculation that he might have a 
financial interest in a particular governmental decision. 
Rather, under the statute an official has a financial interest in 
a decision "if it is reasonably foreseeable that the decision 
will have a material effect, distinguishable from its effect on 
the public generally,. "(emphasis added.) 

The Commission had occasion to define the term "reasonably 
foreseeable" in the case of Tom Thorner, 1 F.P.P.C. 198 (1975). 
In that case, the issue was whether a Mr. MacPhail, a director of 
a municipal water district, could participate in a decision on a 
request for a new water connection. Mr. MacPhail was the execu­
tive vice esident, a sa ied employee and a minority stock 
holder of a company which engaged in selling ready mix concrete 
and building materials to contractors. The Commission made c 
that when, under the circumstances, it was substantially probab 
that Mr. MacPhail's company would benefit am a decision, he 
would be disqualified. When, however, it was only possible that 
Mr. MacPhail's company might benefit, he need not disqualify 
himself. Thus, even when Mr. MacPhail's company would be bidding 
on supplying materials to a particular project, he need not ois­
qualify himself, so long as the company did not have a prior 
connection to that project. 

In analyzing the meaning of the term "reasonably foresee­
able," the Commission relied on the United States Supreme Court 
case of United States v. Mississippi Valley Generating Company, 
364 U.S. 520 (1961). In that case the Supreme Court held that an 
official ld not participa in a governmental ion if 
there were a "substantial probability" that he fit 
the decision. In the Thorner inion, the S8 

" tantial p ility" irement. Thus, Mr. 
only di lif from voting on ordinance if re is a 
substant 1 probability that has a financial interest in the 
vote. Mr. r's conjectures not come close meeting the 
"substantial p ility" sta a 
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As we explain, Mr. Bower's conclusion that Mulrooney has a 
conflict of interest depends upon three assumptions. Only if 
these assumptions are substantially probable should Mayor 
Mulrooney be disqualified. As a matter of fact, however, none of 
the three is substantially probable, and therefore there is no 
basis whatsoever for disqualifying Mr. Mulrooney. 

Mr. Bower's three assumptions are these: (1) the business 
license tax would drive the swap meet vendors out of Paramount; 
(2) once the swap meet vendors are driven out of Paramount, the 
bicycle shop down the street from the swap meet will realize 
greater profits, and (3) once the swap meet vendors are driven 
out of Paramount, the value of the trust's real property will 
increase, in light of changed traffic patterns and increased 
parking spaces. None of these three assumptions is the probable 
result of the imposition of a business license tax. 

First, the swap meet license tax is very small. Under the 
present formulation of the ordinance, the vendors would be 
charged $1 per day for selling at the swap meet. It is wildly 
speculative to posit that such a tax, or even a $2.50 or $5.00 
per day tax would drive any vendor out of business. As you may 
be aware, the vendors already pay rent to the swap meet owner, 
Mr. Bower's client, which far exceeds the amount of this tax. 
For example, vendors already pay a basic rent of $5 to $15 per 
day. Moreover, the swap meet conducts an auction for the prime 
locations, and vendors routinely bid as much as $100 per day rent 
for these locations. It is ludicrous to argue that a vendor 
paying $15 to $100 per day rent would go out of business if he 
were asked to pay a $1, or for that matter a $2.50 or $5.00 per 
day tax.* 

* We have received a copy of a letter from Mr. Jay Swerdlow 
opining that if the business license tax were imposed "many 
sellers would no longer be able to afford to conduct their 
business in Paramount." Mr. Swerdlow does not set forth the 
basis for this opinion, nor does indicate how 

s of swap meet's r s of 
are some 650 vendor spaces, and the swap meet is 0 

would be affected. Mr. Swerdlow also does not mention that 
he is administrative assistant to the general manager of 
Pacific eatres, rates drive-in tre at, 

i tenant 1 e owner of Paramount t 
He ha ly a disinteres 
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The second prong of Mr. Bower's argument equally wi t 
ation. There is no reason to assume that if the swap meet 

went out of business, the bicyc shop's business wau improve. 
The bicycle shop is a specialty store, and draws a different 
clientele from those who buy bicycles at swap meets. Addition­
ally, the retail store sells Schwinn and other "top-of-the-line H 

bicycles, and the swap meet vendors do not. bicycles at 
retail location are generally higher in price, and the retai 

s servicing which a swap meet vendor does not. Even 
assuming that swap meet customers will now purchase from a 
retail shop, there is no showi that they will rchase from 
th s retail shop, as opposed to another specialty shop, or 

rtment stores such as Sears, K-Mart or Gemco. For your 
in tion, we have prepared a showing the locations of ove 
sixty (60) other bicycle sellers w thin a 4-mi ius of the 

meet. As you can see, there are many other retailers who 
be competing for this business. 

Moreover, this bicycle shop in exactly the same position 
as Mr. MacPhail's contracting in the Thorner case. In 
that case, Mr. il was permit to vote on the granting of 
a request for new construction, even though his company wau be 
bidding on the contract, and might benefit from the vote. Mr. 
MacPhail would on be disqualifi if his company a eady had a 
connection to the project. When, however, his company would be 
bing on the project along with other companies, he would not 
be disqualified. 

The same is true of the bicyc shop. Even i the swap meet 
vendors closed down, the bicycle shop would be ting for new 
customers, along th K-Mart, Gemco, Sears, etc. re is cer-
tainly no reason to believe that these customers will rchase 
bicycles from a retail specialty store. To the contr , it is 
far more logical to assume that the ain-oriented customers 
who tronize a swap meet would shop a bicycle at a discount 
store such as K-Mart than at a specialty retail store. 

if Mr. Mulrooney owned the bicyc shop, he wou 
lified vat Additional, as you are aware, the 

shop rent to t, not are 
It is re -:b 
rea 

the 
meet 
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closure of the meet is wildly ulative. Even if the swap 
meet closed, however, its closure would not increase the va of 
the property. The swap meet draws potential customer into this 
area. Any retail merchant will attest that increased traff 
means increased sales volume. To put it another way, if you were 
a retailer, would you prefer that hundreds of consumers drive on 
to your street, or would you fer that they shop at a distant 
location, and never drive past your window? It is true that the 
traffic patterns could be af ted if the swap meet closed, 
there would be additional parking spaces. That would not of 
great value to a retail merchant, however, if there were no 
customers to fill those empty spaces. 

There is a second reason why Mr. Mulrooney should not 
disqualified from voting. Even assuming that Mr. Bower is right, 
that the license tax would drive the meet out of business, 
and the traffic patterns and parking spaces would change, the 
impact on the retail property owned by the trust Wall the 
same as the impact on all other retailers in the vicinity. The 
Commission has he that a governmental decision which has an 
impact on all retailers is a decision which has an impact on the 
public generally, as that term is used in Section 87103. s, 
in the case of William L. Owen, 2 F.P.P.C. 77 (1976) the 
Commission was asked whether the owner of a natural foods store 
which leases space in an existing commercial building which wou 
benefit from re-development should be disqualifi from voti 
The Commission held that the owner of the store need not 
disqualify himself from voting, because the retailers were 'ithe 
public generally." 

Applying this holding to the present case, even were the 
swap meet to close, the benefits to the bicycle shop would be no 
different from the benefits to any other retailer in the area. 
The impact on all nearby retailers would be the same if the 
meet were to close. 

Bower's objections are based on erroneous 
lation. Because it is not 

Ie that Mr. Mulrooney a f 1 
re i no si 

om voti on is inance. We 
st that you promptly issue an inion 
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indicating that he is not disqualified. If we can prov any 
additional information to you, please do not hesitate to contact 
us. 

cc: William Holt 
Maurice O'Shea, Esq. 
Gerald A. Mulrooney 
Robert S. Bower, E 

BW/SWA38 
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April 15, 1985 

Diane Fishburn 
Fair Political Practices Commission 
11 00 K Street 
Sacramento, CA 95814 

Re: City of Paramount and Gerald A. Mulrooney 

Dear Ms. Fishburn: 

Mulrooney, Inc. 
Business 

Cerri tos Bike Shop 
South Coast Bike Shop 
Sea Schwinn Bike Shop 
121 South Street 
Artesia, CA 90701 

The purpose of this letter is to supply information to you regarding 
relationship to the Paramount Bike Shop, which is approximately one bloc\, from 
the Paramount Swap Meet. I have already supplied some information to you on 
the telephone, and this letter will briefly summarize that information. 

I am a beneficiary in a trust which owns the real property upon which the 
Paramount Bike Shop is located. The property is leased to the Paramount Bike 
Shop on a three-year lease, which expires November 1, 1986. The monthly 
rental is approximately $1,500.00. The rent is tied to a base of $1,440.00 per 
month, with an annual cost adjustment based on the Bureau Labor Statistics 
cost of living index. The rent not in any way tied to the volume of sales of 
the Paramount Bike Shop. 

I am aware of the allegation that I have a financial interest in the outcome of 
the vote to impose a business license tax on vendors at the swap meet. As I 
understand the objection, I would have a financial interest because if the swap 
meet license tax imposed, the swap meet vendors could no afford to 
do business there, the bicycle shop sales volume 
of the real the Paramount 

no revenues 
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Our purpose is certainly not to close down the swap meet. Even if the swap 
meet were to close, however, and there were increased sales to the Paramount 

Shop, neither I nor my family trust would benefit. I also do not believe 
that the value of the real property upon which the Paramount Bike Shop is 
located would increase. It is my judgment, and it is also the opinion of Mr. 
Velasco who owns the Paramount Bike Shop, that the commercial value of the 
property is increased by virtue of the swap meet, because potential customers 
are drawn into the area. Mr. Velasco also informs me that the swap meet 
genera tes repair and parts sales business for the Paramount Bike Shop. 

I also wish to clarify my very limited relationship to the Paramount Bike Shop. 
At one time I owned the Bike Shop, and I sold it to Mr. Velasco in 1978 for 
$46,200.00. The sale was on a three-year note, which was fully paid in two 
years. Mr. Velasco and I are both independent retail bike dealers. Very 
occasionally, we will swap bicycles with each other, a very common practice in 
the bicycle business, when one of us has a bike that the other needs. No cash 
is involved in such transactions, which are conducted solely for the benefit and 
convenience of our customers. I engage in such swaps with other retailers as 
well. I am a retailer, and not a wholesaler. On one occasion I purchased four 
bicycles I needed from the Paramount Bike Shop when they were overstocked. 

In sum, I have no financial interest in the swap meet ordinance, nor do I have 
any personal interest in closing down the swap meet. To the contrary, it is our 
goal to increase City revenues through the business license tax on swap meet 
vendors. 

If you have any further questions regarding the subject matter of this letter, 
please do not hesitate to contact me at any time. 

Very truly yours, 

Gerald A. Mulrooney 
Vice-Mayor 
City of Paramount 

cc: Robert S. 
F. 


