
California 
Fair Political 
Practices Commission 

Anthony Saul Alperin 
Assistant city Attorney 
Office of the city Attorney 
1800 City Hall East 
Los Angeles, CA 90012 

Dear Mr. Alperin: 

April 23, 1986 

Re: Your Request for Advice 
Our File No. 1-86-111 

Your letter to John McLean requested that we confirm 
written advice which your office rendered to Los Angeles City 
councilman Marvin Braude on March 4, 1986. The purpose for 
requesting the Commission's written confirmation is to use that 
in pending litigation. 

It has long been the policy of the Commission not to 
provide written advice to one of the parties to pending 
litigation. The Commission believes that once the matter is in 
litigation, the ultimate determination of the law's application 
is in the hands of the judicial branch. Under such 
circumstances the Commission's involvement, if any at all, 
should' be in the form of a formal court appearance either as 
amicus or as intervenor. 

You have been kind enough to forward to us the relevant 
pleadings in the case and John McLean and I will begin 
reviewing them to determine what course of action we will 
recommend to the Commission. Of course, as you know, the 
Commission last year succeeded in obtaining legislation to 
cause the Commission to receive copies of the pleadings 
whenever issues under the Political Reform Act are raised. 
Government Code section 91007(b). This is to provide us with 
better opportunities to share with the courts our expertise and 
policy guidance. 

Please keep us apprised of the progress of the case and as 
to when the next hearing will be scheduled. 

REL:plh 

Sincerely, 

Robert E. Leidigh 
Counsel 
Legal Division 

428 J Street, Suite 800 • P.O. Box 807 • Sacramento CA 95804·0807 • (916)322.5660 
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Dear tJIr. lJ\cLean: 
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Pursuant to our telephone conversation of this morning, 
I am requesting written advice regarding e applicability of 
Government Code section 84308 to the Ci 's Board of Re rred 
Powers. As I told you, we intend to submit that advice to e 
Court in a pending lawsuit. Our papers must be filed by April 14, 
1986. 

e facts are set forth in the letter to Councilman Marv 
Braude which I am enclosing. (That letter recites your earlier 
oral advice at Section 84308 does not apply to the Board.) Also 
enclosed is a copy of City Charter Section 28.1. (Los Angeles is a 
charter city.) 

If you have any questions, please let me know. 

ASA:j 
(213) 485-5440 

ur 

Very truly yours, 

JAMES K. HAHN, City Attorney 
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March 4,' 1986 

The Honorable Marvin Braude 
Councilman, Eleventh District 
Room 275, City Hall 
200 North Spring street 
Los Angeles, California 90012 

Dear Councilman Braude: 
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In your letter dated February 26, 1986, you asked us to 
advise you whether some members of the Board of Referred Powers are 
disqualified from acting on the Pacific Palisades oil drilling 
permit appeals because of the requirements of Government Code 
Section 84308. You indicated in your letter that your concern is 
based on your understanding that several members of that board have 
received campaign contributions of more than $250.00 from the 
Occidental Petroleum Corporation during the past year. 

Because of the reasons stated below, we have concluded 
that Section 84308 does not apply to the members of the Board of 
Referred Powers. 

Government Code Section 84308, part of the Political 
Reform Act of 1974, contains prohibitions relating to the receipt 
of campaign contributions from persons involved in proceedings 
involving "licenses, permits and other entitlements for use". In 
short, Section 84308(c) prohibits any officer of an "agency" from 
partiCipating in any way in such a proceeding if, within the prior 
year, the official received a contribution of $250.00 or more from 
a party to or participant in the proceeding. (The entirety of 
Section 84308 is attached as an appendix to this letter.) 

Section 84308(a)(3) defines the term "agency" to include 
almost all of the City's departments, bureaus, offices, boards and 
commissions. However, the definition expressly excludes "local 
government agencies whose members are directly elected by the 
voters. ." Notwithstanding that ej(c1usion, Section 84308 
applies to a "person who is a member of an exempted agency but is 
acting as a voting member of another agency." 
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In your letter dated February 26, 1986, you asked us to 
advise you whether some members of the Board of Referred Powers are 
disqualified from acting on the Pacific Palisades oil drilling 
permit appeals because of the requirements of Government Code 
Section 84308. You indicated in your letter that your concern is 
based on your understanding that several members of that board have 
received campaign contributions of more than $250.00 from the 
Occidental Petroleum Corporation during the past year. 

Because of the reasons stated below, we have concluded 
that Section 84308 does not apply to the members of the Board of 
Referred Powers. 

Government Code Section 84308, part of the Political 
Reform Act of 1974, contains prohibitions relating to the receipt 
of campaign contributions from persons involved in proceedings 
involving "licenses, permits and other entitlements for use n

• In 
short, Section 84308(c) prohibits any officer of an "agency" from 
participating in any way in such a proceeding if, within the prior 
year, the official received a contribution of $250.00 or more from 
a par ty to or par ti cipan t in the pro ceeding. (The en tirety 0 f 
Section 84308 is attached as an appendix to this letter.) 

Section 84308(a)(3) defines the term "agency" to include 
almost all of the City's departments, bureaus, offices, boards and 
commissions. However, the definition expressly excludes "local 
government agencies whose members are directly elected by the 
voters. ." Notwithstanding that e:{"clusion, Section 84308 
applies to a ·person who is a member of an exempted agency but is 
acting as a voting member of another agency." 
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In your letter dated February 26, 1986, you asked us to 
advise you whether some members of the Board of Referred Powers are 
disqualified from acting on the Pacific Palisades oil drilling 
permit appeals because of the requirements of Government Code 
Section 84308. You indicated in your letter that your concern is 
based on your understanding that several members of that board have 
received campaign contributions of more than $250.00 from the 
Occidental Petroleum Corporation during the past year. 

Because of the reasons stated below, we have concluded 
that Section 84308 does not apply to the members of the Board of 
Referred Powers. 

Government Code Section 84308, part of the Political 
Reform Act of 1974, contains prohibitions relating to the receipt 
of campaign contributions from persons involved in proceedings 
involving "licenses, permits and other entitlements for use". In 
short, Section 84308(c) prohibits any officer of an "agency" from 
participating in any way in such a proceeding if, within the prior 
year, the official received a contribution of $250.00 or more from 
a party to or participant in the proceeding. (The entirety of 
Section 84308 is attached as an appendix to this letter.) 

Section 84308(a)(3) defines the term "agency" to include 
almost all of the City's departments, bureaus, offices, boards and 
commissions. However, the definition expressly excludes "local 
government agencies whose members are directly elected by the 
voters. ." Notwithstanding that e}(clusion, Section 84308 
applies to a "person who is a member of an exempted agency but is 
acting as a voting member of another agency." 
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An applicable regulation of the Fair Political Practices 
Commission, 2 Cal. Admin. Code Section 18438.1, further defines the 
exemption contained in Government Code Section 84308(a)(3) as 
follows: 

"(a) The officers of an agency exempted by 
Government Code Section 84308(a)(3) are exempted 
only \vhen: 

"(1) They are acting as members of 
the governing body of the agency, and the 
body is acting in its entirety as itself 
as the ex officio governing body of any 
other agency. This applies to a city 
councilor board of supervisors which 
designates itself as the redevelopment 
agency for the city or county; or 

or " 

"(2) They are acting as members of 
any committee or subgroup of the governing 
body of the asency which is composed solely 
of members of the governing body of the 
agency." (Emphasis added.) 

. -

The Board of Referred Powers was created by City Charter 
Section 28.1. Its membership is provided for in Los Angeles 
Administrative Code Section 8.1, as follows: 

"The Board of Referred Powers shall consist 
of five members who shall be members of the City 
Council. Two members of the Board shall be 
designated by the President of the City Council 
to serve at the pleasure of the President, and 
the remaining three shall consist of, ex 
officio, the Chairman of the Finance and Revenue 
Committee, the Chairman of the Energy and 
Natural Resources Committee, and the Chairman of 
the Industry and Economic Development Committee 
of the City Council, respectively •••• " 

Based on this provision, it is our view that the Board of 
Referred Powers is a "subgroup" of the City Council within the 
meaning of 2 Cal. Admin. Code Section 18438.1(a)(2). It is 
composed solely of Council members who are eligible to serve only 
by virtue of their being members of the Council. 

; .. (" 
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The Honorable Marvin Braude 
Councilman, Eleventh District 
Page 3. 

The members of the Board of Referred Powers do not act "as 
voting members of another agency," i.e., as members of the Board of 
Zoning Appeals, as your letter suggests. When a matter is 
transferred to the Board of Referred Powers, its members do not act 
as the members of the board from which the matter is transferred 
but in place of that board. 

Thus, even though the members of the Board of zoning 
Appeals are governed by the requirements of Government Code Section 
84308, the members of the Board of Referred Powers are not . 

.. 
We have discussed this issue with the legal staff-6f the 

Fair Political Practices Commission, and we have been orally 
advised that such staff concurs with our conclusion. 

Please let us know if we can be of further assistance to 
you in connection with this matter. 

ASA: jmh 
485-5440 

Attachment 

Very truly yours, 

JAr1ES K. HAHN, Ci ty At torney 

By Q~QJ 
ANTHONY SAUL 

Ass is tant Ci ty 
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voting members of another agency," i.e., as members of the Board of 
Zoning Appeals, as your letter suggests. When a matter is 
transferred to the Board of Referred Powers, its members do not act 
as the members of the board from which the matter is transferred 
but in place of that board. 

Thus, even though the members of the Board of Zoning 
Appeals are governed by the requirements of Government Code Section 
84308, the members of the Board of Referred Powers are not. 

" 
We have discussed this issue with the legal staff-df the 

Fair Political practices Commission, and we have been orally 
advised that such staff concurs with our conclusion. 

Please let us know if we can be of further assistance to 
you in connection with this matter. 

ASA: jmh 
485-5440 

Attachment 

Very truly yours, 

JAr1ES K. HAHN, Ci ty At torney 

By Q~(lQ 
ANTHQ:JY SAUL 

Assistant City 

-, , 

I . 
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The Honorable Marvin Braude 
Councilman, Eleventh District 
Page 3. 

The members of the Board of Re rred Powers do not act was 
voting members of another agency,n i.e., as members of the Board of 
Zoning Appeals, as your letter suggests. When a matter is 
transferred to the Board of Referred Powers, its members do not act 
as the members of the board from which the matter is transferred 
but in place of that board. 

Thus, even though the members of the Board of Zoning 
Appeals are governed by the requirements of Government Code section 
84308, the members of the Board of Referred Pm'lers are not. 

" 
We have discussed this issue with the legal staf df the 

Fa ir Pol i ti ca I P r acti ces Commiss ion, and we have been or ali,y 
advised that such staff concurs with our conclusion. 

Please let us know if we can be of further assistance to 
you in connection with this matter. 

ASA: jmh 
485-5440 

Attachment 

Very truly yours, 

J Ar1ES K. HAHN, Ci ty At torney 

By Q~Q; 
ANTHQ:JY SAUL A 

Assistant City 



§ 84308 
GOVERN;\1E:\T CODE 

f 8~30g, Definitions: contributions prohibited (rom persons with pending applications (or 
licenses. permits or other entitlements; amount; disclosure by all parties; construe. 

\". lion 

(al The definitions set forth in this subdivision shall [!'overn the internretation of this section, 

• (1) "Partv" means anv person who files an aoolication for, or is the suhiect of. a proceeding 
InvolvInr:- a hcense, permlt. or ower entltiement tor use. 

(2) "Particinant" means anY nen;on who is not a nart',' but who acti\'elv SUDnorts or onnoses a 
particular aeclslon m a uroceeamg Im'Oino!! a hcense. oermlt, or other entitlement tor use 'ana who 
has a !mancmllnterest In the deCISion, as deSCribed 10 Article 1 (commencmlr wltD :::lectlon t-71UOi of 
Chanter 'j. A oerson actlve]v SUO\JOftS or onnoses a nartlcuiar oeClSlOn 10 a oroceeaml! Ii he or sne 
lobble~ 10 nerson the oiilcers or emmovees ot the alrenc\·. tesuiws In nerson Detore tne al!enc\', or 
otherWise acts to miluence officers at the alrencv. 

(3) "Alrencv" means al!encv as defined in Section 82003 e~cept that it does not include the courts 
or anv al!enn' 10 the lUOlclal branch a! I!overnment. iocal t:o','ernmental al!enCH~S wnose membprs are 
directl\' elected bv the voters. the Lel!lslature. tl1e Board of l::gu:l1lzauon. or consUtutlonal otilcers, 

However. this section anlJlies to any per50n who is a member of an exempted a,"enC'v hut is acting as 
a votmg member of another a,"enC'Y. -

(·H "Officer" means am' elected or annointed officer of an at!encY. am' alternate to an elected Or 
apuomted officer 01 an aiIenC\·. and am' canUldat", tor eiE'ctn'e otllce 10 an at.:enc\·. -

(5) "Lice-nse. permit, or other entitlement for use" means all business. nrofessional. trade and land 
use Ilcen!:'es and permits and ail other entitlements lor use. mciuoIHI! all entitlement); lor l:lo<J u>'e. alt 
contracts 10tl1er tl1an competitiveI\' bid. labor. or nersonai emplOyment contracts!. anu all ir:lncm>'es, -_., 

(6) "Contribution" includes contributions to candidates and committees in (('deral. st..te. or local 
electIOns. 

(bl No ••• officer of an at!encv shall accept, solicit. or direct a contribution of two hundred fifty 
dollars (S2501 or more. irom any party, or his or her al!ent, or from anv f1artlclOant. or his or her 
a,"ent. while a proceedin," involnnl! a license. permit. or other entlW:ment tor use ~ pendlOf,; Detore 
the al!encv and lor three montns following the date a final deciSIOn IS rendered 10 the proc('edm!i: 
prOVided. however, that the officer· •• knows or has reason to know that the l'i~ant has a 
financial interest. as that term IS used in Article 1 (commenclOl! with Section 871OU) of Chapter 7. 
This prohibition shall apply re~ardless of whether the officer· •• accepL~, solicit.;, or directs the 
contribution for himself or herself, or on behalf of any other officer, or on behalf of anv candidate 
for office or on behalf of anY com-mittel'. 

Ce) Prior to rendering any decision in a proceedin{!' involving a license, permit or other entitlement 
Cor use pending before an ar:-encv. each officer ot the a!!encv who· •• received a contribution 
within the precedinl! 12 montns in an amount of two hunured fifty dollars (S250) or more from ~ 
partv or from anv partiCipant shall disclose that fact on the record of the nroceeding. No··· 
ofiicer of an al!ency shall make. participate in makin\!, or 10 anY wav attempt to use his or her 
official position to influence the deCISion in a proceedm!! involnnl! a ltcense, permit, or other 
entitlement for use pending before the agency if the officer' •• has willfully or knowingly received 
a contribution· •• in an amount of two hundred fifty dollars (S250) or more within the preceding 12 
months from ~ or his or her agent, or from any participant, or his or her agent· •• provided, 
however, that the officer· •• knows or has reason to know that the particinant has a financial 
interest in the decision, as that term is described with respect to public oificials in Article 1 
(commenclOg with Section 87100) of Chapter 7 •••. 

If an officer· •• receives a contribution which would otherwise require disqualification under 
this section, returns the contribution within 30 davs from the time he or she knows, or should have 
known, about the contribution and the proceedint! involving a license, permit, or other entitlement for 
use, he or she shall be permitted to partlC1Pate 10 the proceeding. 

(d) A party to a Droceedin{!' before an af!enC\' invoh'inl! a license. permit. or other entitlement for 
use shaH rilsclose on the recorrl of the llroceedlOl! anv contflbutlOn 10 an amount 01 two hunored llltv 
dollars (:>2501 or more made WlthlO the nreCefl101! l:! montns bv the part\·, or hiS or her al!em. to anv 
officer of the al!enc\'. No nart\'. or his or her :tl!ent, to a nrOCeel1lOt! m,ol\'inl! a heense, permit. or 
other entitlement t,lr use oendlOl! before anv at.:enc\· and no nartlClpant. or hiS or ner al!ent. 10 the 
proceeumi shall miike a contrmu!wn at tWO hUllored Itft\' rioilars (::i25(1l or more. to an, (Jlilcer oi 
that al!encv dunn!! the proceemng and for tnre" months io[ioWI!l!! the ciate a I'mal uecl,lon IS 

rendl!ren tlV the <ll!enc\' In the proceedml!, When a clo~ell cornoraoon IS a part,' to. or a nartlCID:lnt 
in. a nrocH~dlni! lI1\,otvlng- a license. permit. or otr1er entitlement tor use pemllOl! !lefor€! an an'ncv, 
the maJOrltv snareholrier IS SLlOH'Ct to the disclosure anli promDltlOn reqUIrements spe('ltIC!I In 
subomslons (hI, (cJ. and lnis su bdi\'l~lon, 

eel Nothing in this section shall be construed to imply that any contribution subject to being 
reported under the Political Reform Act of 1974 shall not be so reported. 

(Added by Stats.1982, c. 1049, p. 3809, § L Amended by3,)'.ats.1984, c. 1681. p. -, § 2. urgency, 
eCf. Sept. 30, 1984.) 

Administrariye Code R.ferences 
. Applicants and agenlS, see 2 Cal.Adm.Code 18438.3. 
Ikxhes covered by § 84308, see 2 C.I.Adm.Code 18438.1. 
COnlrIbUllons., "". 2 CaI.Adm.Cod. 18438.5 
Conlnbullons 10 members of qua"'Jud,clal boards and 

commISSIon!.. s.tt 2 CaI.Adm.Cod. 18438. 

DISclosure, s •• 2 CaLAdm.cod. 18438.8, 
P .... ons who ,cl".ly supporl or oppose. see 2 C.t.Adm. 

Code 18438.4. 
Proceedmgs covered by § 84308. see 2 Cal.Adm,Code 

18438,2. 

, . 
" § 8·1308 GOVEn:-.<;\IE:-.<T CODE 

§ 8~301!!. Definitions: contributions prohibited from persons with pC'ndin~ applications for 
licenses. permits or other entitlements: amount: disclosure by all parties; construe-

'- lion 

(OIl The definitions set forth in this subdivision shall I!overn the interpretation of this section . 

• (l) "Partv" means any person who files an aoolicatlon for. or is the suhiect of. a proceeding 
Involv\p\! a license. permit. or otner entitlement tor use. 

(2) "Partidoant" means anY ver!'on who is not a oartv but who active Iv sunDorts or onposPs a 
particular oecision m a nroceeOmg- \pvo,nn\! a license. Dermlt. or other entltlpment tor use :ma who 
has a fmanclal Interest m the "(,ClSlOn. as aescnOeO m Artlcle 1 (commencing wltn :Section ~7l()Ol oi 
Chapter I. A oerson acuvelv SUllr!orts or opnoses a partlcuiar GeCISlnn m a oroceeam\! If he or soe 
10blJle~ m nerson the oiflcers or emlllo"ees 01 tne al!encv. tesU1H's \P ller~on ""lOre ttle a:cenC\'. or 
otherWIse acts to miluence oiflcers 01 the agency. 

(3) "A genc\," means al!encv as nefined in Section 82003 e,.;ceot that it does not include the courts 
or any ar:encv m the lUulclal branch ot government. iocal ~o\'ernl!1ental al!enCles wnose memtwrs are 
directl,' electeo bv the voters. the Lel!lslature. tne Hoard of [qua1l2atlon. or constitutional 01 il,ers. 

However. this section anplies to any pe!"!\on who 15 a member of an exempted al!en('v hut iR acting as 
a votmg member of another al!en('v., -

\~) "Officer" means am' elected or annointed officer {)f an agt:'nc\'. anv alternate to an elcctt:'d Or 
aplJomted olficer 01 an alrenc\'. and anv canUldate lor e!pctl\,e ot lIce In an a~enc\'. -

(51 "Licen:;e. permit. or other entitlement for u~e" means all business. profe~sional. trade and land 
use IIcen~e5 and \lermlts an(l ail other entItlement,; lor use, mclunlllr: ;)11 entltlempntl\ lOr lano u'e. all 
contracts lother tnan competitiveI\' bid. labor. or nersonal emplo\,ment contractS!. ano all ir:mcnl,es. _ 

(61 "Contribution" includes contributions to candidate~ and committees in f('derat. state. or local 
electIOns. 

(bl No ••• officer of an agencY shall accept, solicit. or direct a contribution of two hundred fifty 
dollars ($250) or more, irom an~' part\'. or his or her ar:ent, or irom an,' n:JrtlClflant. or his or hpr 
al!ent. while a proceeding invo!"in!! a license. permit. or other entltlement I'lr use 1$ pen<lm,.; oelore 
the al!encv and ior three montns iollowing the date a final deciSIOn IS rendered in the procpedmg: 
provldeci, however, that the officer· •• knows or has reason to know that the jlartlCllIant nas a 
financial interest, as that term IS used in Article 1 (commencmr: with Section 871UU) of Chapter 7. 
This prohibition shall apply re..zardless of whether the officer· •• accepLs, solicit.;. or directs the 
contribution for himself or herself. or on behalf of any other officer, or on behalf of anv candidate 
for office or on behalf of any com'mittee. 

(c) Prior to rendering any decision a license, permit or other entitlement 
foruse pending before who· •• recei"ed a contnbution 
within the preceding- 12 montns fifty dollars (S250) or more from '! 
part ... or from any participant shall disclose that fact on the record of the nroceeding-. No··· 
officer of an al!encv shall maKe. participate in makin\!. or In an\' wa\' attcmnt to use his or her 
official position to influence the deCISIOn in a proceedml! in,'oinnr: a license, permIt, or other 
entitlement tor use pending before the a!!'encv if the olficer' •• has willfully or knowingly received 
a contribution· • - in an amount of two hundred fifty dollars (S250) or more within the preceding 12 
months from a part\· or his or her agent, or from any particioant. or his or her agent· •• provided, 
howe"er, that the officer • • • knows or has reason to know that the pa rticipant has a financial 
interest in the decision. as that term is described with respect to publiC ot'ilcials in Article 1 
(commencmg with Section 87100) of Chapter 7 •••. 

rr an officer· •• receives a contribution which would otherwise require disqualification under 
this section, returns the contribution within 30 from the time he or she knows, or should have 
known, about the contnbution and the a license, permit, or other entitlement for 
use, he or she shall be permitted to ~t)£i1~t~~t1~~~i!u~. 

(d) A nartv to a procet'ding- \Jefore an ag-enc" invo!\'ing- a license, permit. or other entitlement for 
use shail disclose on the record of the proceedml! aO\' contrlbutlon 10 an amount ot two hunllred llitv 
dollars t::i250, or more made wlthm the precedmg- l~ montns bv the part\'. or !llS or her a~el1t. to anY 
officer of the ar:enc\·. No nartv. or hIS or her al!enL to a nroceemn!? mVOI\'101! a lIcense. Dermll. or 
other "nt.bement fllr usep;n(ji~efore an" a'l!enc\' :In? n~ Ilartlcmant, or nls or ner a!!C!1L In th~ 
prOCee(JIlll! shall make a contrllJUllOn 01 twO hunnrc(j tIlt\' dollars (;:,~vO) or more. to an\' (Jlilcer 0,1 

that ar:C!1C\' <Junnt! the proceedml! and ior lhret' months roliowlfll! the date a imal deCt:Hon IS 
renut're(l tJv ~the a~encv m tne proceedlnl!. When a clo:;eo<:ornoratlon IS a Darn' to. or a nartlcmant 
in. a nrocePGlnl! IOVOiVIO\r a ilcense. permit. or other entlt;ement tor use penolOl! ndOrl' an lll!CnCy. 
the malOrltV '!;nart'holder IS 5tJOlect to the (tlsclo~ure and prOmOltlOn reOUlrements Spe('lllr(l 10 

subdl\'l~IOnS (~I. (cl. and thIS subdIVIsion. 

(el ~othin~'n this section shall be construed to imply that any contribution subjecl to being 
reported under the Polittcal Reform Act of 1974 shall nOl be so reported. 

(Added by Stats.19S2, c. 1049, p. 3809, § L Amended byS,tats.1984, c. 1681, p. 
err. Sept. 30, 1984.) 

§ 2, url:'ency, 

AdminiSiMlli.c Code Rererences 
·Apphcanl' and ag.n ... 'ec 2 Cal.Adm.Code 18438.3. 
Bod •• , co~er.d by § 8-1308, ,e. 2 CaLAdm.Cod. 18438.1. 
Conlnbullon ... see 2 C.I.Adm.Code 18H8.5 
Conlt,bullon. 10 m.mbers of qua"'Judlclal board. and 

commISSIon ... W'e 2 C.I.Adm.Code 18~38. 

DISclo,ure. 'e. 2 C.LAdm.Cod. 184]8.8. 
P .... ons who .<llVely ,upporl or oppos •. , •• 2 C.I.Adm. 

Cod. 1843U. 
Proc •• dlng. covered by § 84]08, "'. 2 Cal.Adm.Code 

18438.2. 

t' § 8U08 
GOVEHX;\IEXT COOt 

§ 8~JOI:I. Definitions: contributions prohibited from persons with pending applications for 
licenses. permits or other entitlements: amount: disclosure by all parties; construe· 

\... lion 

(al The definitions set forth in this subdivision shall [!'ov!'rn the internretation of this section. 

(l) "Partv" m!'ans any person who file~ an aGGlication for. or is the suhiect of. a nroceeding 
involving a license, permtt. or other entitlement tor use, 

(2) "Particinant" means anY ner,on who is not a part\' but who active Iv sunoorts or onnOSP5 a 
particUlar ueCl510n m a uroceeomg- InYO',nnc: a license. oermlt. or other enlltll'ment (or use ::lnO who 
has a tmanel"l mter!'st m the oeClSlOn. as aescrtoed to .. '.rtIc:e 1 icommencme: With :-iectlon ~71UOl of 
Chanter I. A Gerson aCt!yeh' sunrJOrlS or onnoses a nartlcular (]eCISlOn to a nroce!'amg Ii he or She 
iobble~ m nerson the oiilcers or emnm"!,es 01 the ae:enc\'. teStilleS In Her~on Petor!' the J~enc\'. or 
otherWise acts to m iiuence officers 01 the agency. 

(3) "Ac:encv" means agencY as nefined in Section 82003 except that it dQes not include the courts 
or any ai!enc\, m the 100ICIai branch ot C'overnment. local L:oyerntnental al.!em·le~ wno~e mem(H'rS are 
direct 1\' electeo bv the \·oters. the Legislature. trle ooara ot J::qualllatlOn. or cons[Itutlonal 01 itc('rs. 

Howe\·er. this section aonlies to any pe",on who is a member of an exempted aeenev hut is acting: as 
a \,otmg memOer of another <leenev. 

H) "Officer" means am' elected or annointed officer ()f an a(!'cnc\'. an\' alternate to an elected or 
ap1'omted otficer 01 an a(!'enC\'. and am' canUldate lor elf'ctl\'e ot'-Ice 10 an at:ency. -

(5) "Licenl'e, permit. or other entitlement for use" means all business. prnfes~ional. trade and land .­
use hcen!'es and tJermlts and ail other entitlements tor use. mclUflllle: ail entltleml'nts lOr l:lnu u"e. all 
contracts lother than competitive'" bid. lauor. or llersona! emplO\,ment contr;lctsi. am] all tr:lOcm"e5:"-

(6) "Contribution" includes contributions to candidates and committees m fprier;]!. st.ate. or local 
electlons. 

(bl No' •• officer of an a(!'encv shall accept, solicit. or direct a contribution of two hundred fifty 
dollars (S250) or more. irom an\' part\'. or his or her a~ent. or irom an\' f1:Jrtlctnant. or his or hrr 
a.(!ent. while a proceedinC' invol\'ine: a Itcense. permit. or other entllicment IIlr u~e I~ "enwn!.!' lletOre 
the aeencv and for three momns iollowing the date a deciSion IS rem.lcreu 10 the proc('edmg; 
pro\·loed. however, that the officer' •• knows or has reason to know that thc P:lrtlcillant nas a 
financial interest, as that term is used in Article 1 (commencmj! with Section b7lUO) of Chapter 7. 
This prohibition shall apply reg-ardless of whether the officer' •• accepL~, sohcit.;. or directs the 
contnbutlOn for himself or herself. or on behalf of any other officer, or on behalf of an\' candidate 
for office or on behalf of any com'millee. 

(c) Prior to rendering any decision in a proceedin(!' involvinl! a license, permit or other entitlement 
for use pending before each oificer ot the nf!'encv who ••• recei"ed a contribution 
within the nrececiin(!' 12 monthS an amount of two hunared flftv dollars (S250) or more from a 
part\' or from any partlclDant shall disclose that fact on the reco;d of the nroceeding. No"" 
officer of an al!encv shall maKe. participate in making. or 10 an\' way attempt to use his or her 
official position to influence the deCISion in a prOCHOIOl! in"olnne: a hcense, permit, or other 
entitlement for use pending beiore the agency If the orficer' •• has Willfully or knowingly received 
a contribution' •• in an amount of two hundred fifty dollars (S250) or more within the preceding 12 
months from a part\' or his or her agent, or from any particioant, or his or her agent' •• pro\'ided, 
howe\'er, that the officer' •• knows or has reason to know that the particinant has a financial 
interest in the decision. as that term is described with respect to publiC oiiicials in Article 1 
(commencing with SeCllon 87100) of Chapter 7 •••. 

If an officer· •• receives a contribution which would otherwise require disqualification under 
this section, returns the contribution within 30 from the time he or she knows, or should ha\'e 
known, about the contnbution and the a license. permit. or other entitlement for 
use, he or she shall be permitted to E~~~ttt!!!£:lli:2£~~~: 

(d) :\ party to a proceeciin(!' before an al!enC\' involvin(! :1 license. permit. or other entitlement. f?r 
use shaH disclose on the record of the !lroceedml.! an\' contrtOutlOn In an amount ot two hunored [Illv 
dollars t~250'-or more made Within the precemne- I:: months bv the part\', or hIS or her ae-ent. to anv 
officer of the al!encI·. ;';0 nart\'. or hiS or her ae-ent. to a nroce!'<1IO(! IOvalvlOl! a heense. permit. or 
other entltlement f,lr use P!?OOIOt:: belore an" ae-l'nc\'an~ no lJ:lrtlcmant. or nt, or !ler al!'l'Ot. In th~ 
procepotnl! shali maKe a cantrll.)utl<Jn at two hU!inrea ult\, Hollars I;:,::;){)) or more. to arn' (lnlecr 0.1 

that :ll!eoC\' ourlOl! _the pro(l'eolOl! and tor .. thrpp months railoWHll! the uate ;l flOal decI:Si()::....E! 
ren<wr!'(l by the ae:eoc\' m tne proceeOlol!. \\ two a closed I:ornaratron IS a Dart'· to. or_a llarllc:[)ant 
in. a llrOCI'PQlOt:; In\,olvlOg " license. permit. or oth{'r ('ntlt:ement ror use lJenolnt:; ""iorE' an al!cncv,: 
the malorttv ~!larphoIGer I" SLlOteCt to the Ulscio,ure anu pronlOllion reqUirements 5peclll!'o iO 

SU~(JlI'lslons iOI. Icl, ami t!lis subdiVIsion. 

(el !\othin~ in this section shall be construed to imply that any contribution subject to being 
reported under the Political Reform Act of 19i4 shall not be so reported. 

(Added by Stats.19S2, c. 1049, p. 3809, § 1. Amended by S,tats.1984, c. 1681, p. --, § 2. urg-ency, 
err. Sept, 30, 1984.1 

AdminiSll'2li.e Code Rorer.nc ... 
·Applle.n .. and .~en", 'ee 2 C.I.Adm.Code 184383. 
Bod,es cowered by 9 8·008. ,ee 2 C.I.Adm.Code 184J8.1. 
Conlflbullon ... s.ee 2 C.I.Adm.Code 18418.5 
Conlribullons 10 members of quasl'Judlclal boards and 

COmmISSIon ... :1ft 2 Cal.Adm.Code 18~J8. 

Di,clo,ure, ,ee 2 C.!.Adm.Code 18438.8. 
Person, who 'cllVely ,upporl or oppo,e. 'ee 2 Cal. Adm. 

Code 184384. 
Proceedings covered by § 84).08, s.ee 2 Cal.Adm.Code 

18438.2. 
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CHARTER OF THE CITY OF Los ANGELES 28.1 

Public officers must not be interested in any contract made by 
them in their official capacity or by any body or board of which 
they are members. Contracts in violation of this rule are void as 
against public policy. 

City of Oakland v. California Constr. Co., 15 Cal. (2d) 573, 
576. 

Stockton P. & S. Co. v. Wheeler,68 Cal. App. 592. 

A supervisor of a county, holding a chattel mortgage on a 
printing plant to secure payment of a promissory note taken by 
him for the full amount of the purchase price of the plant, has such 
an interest in contracts made by the owner of ttJ(> plant with the 
county for printing, etc., that claims and demands under the 
contracts, which the supervisor officially approved, are void. 

:\ttoody v. Shuffleton, 203 Cal. 100. 

Where, in acts of the Legislature and in the provisions of 
municipal charters, there are set down modes of procedures for the 
removal of officers which are inconsistent with each other, the 
charters will controL 

This provision of the charter was not superseded by the 
adoption of the recall provisions. but the section is to operate 
concurrently with the recall provisions of the charter. 

Betkouski v. Superior Court, 34 Cal. App. 117. 

Harby v. City oC Los Angeles. 6,1 Cal. App. (2d) 91 L 

The rule against interest does not apply where a city official is 
merely employed to perform other services for the city not in­
cidental to his own office, such as where a city clerk is employed to 
perform the duties of purchasing agent. 

Raymond v. Bartlett. 77 Cal. App. (2d) 283, 286. 

Officers of a municipal corporation, like those of private 
corporations, are ~gents of th,e corporate body, and may not use 
their offiCial pOSitIOns for their own benefit. or for the benefit of 
anyone except the municipality itself, and may not represent the 
corporation In any contract or transaction in which they are per­
sonally interested in obtaining an advantage at the expense of the 
corporation. for in such cases the City would not have the benefit of 
their unbiased judgment. • 

People v. Sullivan,113 Cal. App. (2d) 510, 523. 

Sec. 28.1. In the event the Cfty Attorney is 
requested by any board, or member thereof, officer, except a 
member of the Council, or employee, to render an opinion 
upon the question of such board's, board member's, officer's 
or employee's prohibited interest under Section 28 of this 
Charter, the City Attorney shall render a written opinion 
upon such question. Such board, board member, officer or 
employee may likewise request an opinion from the City 
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CHARTER OF THE CITY OF Los ANGELES 28.1 

Public officers must not be interested in any contract made by 
them in their official capacity or by any body or board of which 
they arc members. Contracts in violation of this rule are void as 
against public policy. 

City of Oakland Y. California Constr. Co .. 15 Cal. (2dI573. 
576. 

Sto('kt.on P. & S. Co. v. Wheeler.61l CaL App. 592. 

A supervisor of a county. holding a chattel mortgage on a 
printing plant to secure payment of a promissory note taken by 
him for the full amount of the purchase price of the plant, has such 
an interest in contracts made by the owner of thE' plant with the 
county for printing. etc .• that claims and demands under the 
contracts. which the supervisor officially approved. are void. 
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Where, in acts of the Legislature and in the prOVISIOns of 
municipal charters. there are set down mod~~s of procedures for the 
removal of officers which are inconsistent with each other, the 
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This provision of the charter was not superseded by the 
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concurrently with the recall provisions of the charter. 

Betkouski v, Superior Court, 34 CaL App. 117. 
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29 CHARTER OF THE CITY OF LOS ANGELES 

Attorney regarding any situation wherein it may not be in 
the public interest for such board, board member, officer or 
employee to act in a particular matter, contract, sale or 
transaction and the City Attorney shall render a written 
opinion thereon. 

In the event that pursuant to such request the City 
Attorney determines, by written opinion, that such board or 
board member, officer or employee has a prohibited interest 
under Section 28 of this Charter, or that it is not in the 
public interest for such board, board member, officer or 
employee to act in the matter, contract, sale or transaction 
involved, the same shall be transferred for action thereon to 
the Board of Referred Powers, which is hereby created. 
Unless such transfer is prohibited by an applicable general 
law of the State of California, the Board of Referred Powers 
is vested with the same power to act upon any matter, 
contract, sale or transaction so transferred to it with the 
same force and effect as if acted upon by the board, officer 
or employee from whom the matter, contract, sale or 
transaction was transferred. The Council shall provide by 
ordinance for all matters relating to number of members, 
appointment and functioning of the Board of Referred 
Powers and the procedure applicable in referring matters to 
it for its determination. (Sec. amended, 1965.) 

Sec. 29. Every ordinance which shall have been 
passed by the Council shall, before it becomes effective, be 
signed by the City Clerk or other person authorized by the 
Council to sign the same on its behalf, and be presen ted to 
the Mayor for his approval and for his signature if he ap­
proves it; if not, he shall endorse thereon the date of 
presentation to him and shall return it to the City Clerk 
with his objections in writing. The City Clerk shall endorse 
thereon the date of its return to him, and shall at the first 
meeting of the Council thereafter present the same, with the 
objections of the Mayor of that body. Thereupon the 
Council shall proceed to reconsider the passage of the or­
dinance. Upon such reconsideration it shall in all cases 
require the votes of two-thirds of the whole Council to pass 
such ordinance over the veto of the Mayor, but where two-
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DiViSlON 
ONE WORLD WAY 

Pursuant to our several telephone conversations, I have 
enclosed copies of the complaint and relevant portions of the 
plaintiff's points and authorities in No Oil, Inc. v. City of 
Los Angeles, Los Angeles Superior Court Case No. C 592,531. 

As I indicated to Bob this 
April 22, 1986, has been cancelled. 
letter on Section 84308 in a hurry. 
the letter. 

morning, the hearing on 
Thus, we do not need your 
Of course, we still do desire 

Very truly yours, 

ASA: j 
(213) 85 
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1 Leewong to disqualify himself from participating in the hearings, 

2 should he feel it necessary for personal reasons. 

3 

4 IV. 

5 A TEMPORARY RESTRAINING ORDER IS NECESSARY TO 

6 PREVENT BOARD OF REFERRED POWERS MEMBERS WHO 

7 HAVE ACCEPTED CAMPAIGN CONTRIBUTIONS FROM 

8 OCCIDENTAL IN VIOLATION OF GOVERNMENT CODE 

9 SECTION 84308 FROM HEARING THE APPEALS. 

10 

11 On June 21, 1985, Occidental contributed $2,500 to BRP 

12 member Robert Farrell. (See City campaign contribution 

13 statements, as Exhibit F, to the Complaint.) Agents of 

14 Occidental, Manatt, Phelps, Rothenburg & Tunney made a 

15 contribution on this same date of $500. (I.) 

16 

17 Government Code section 84308(c) precludes actions by 

18 members of "agencies", including boards and commissions, on land 

19 use permits if that member has received $250 or more from a 

20 participant in the proceedings within the previous 12 months. 

21 Section 84308(c) reads in pertinent part as follows: 

22 

23 "Prior to rendering any decision in a 

24 proceeding involving a license, permit or 

25 other entitlement for use pending before an 

26 agency, each officer of the agency who 

27 received a contribution within the preceding 

28 12 months in an amount of two hundred fifty 
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dollars ($250) or more from a party or from 

any participant shall disclose that fact on 

the record of the proceeding. No officer of 

an agency shall make, participate in making, 

or in any way attempt to use his or her 

official position to influence the decision in 

a proceeding involving a license, permit or 

other entitlement for use pending before the 

agency is the officer has willfully or 

knowingly received a contribution in an amount 

of two hundred fifty dollars ($250) or more 

within the preceding 12 months from a party or 

his or her agent, or from any participant, or 

his or her agent ... " 

The BRP is an agency separate and distinct from the City 

It acts as the Board which it replaces, subject to that 

18 Board's jurisdictional limitations. The City Attorney claims the 

19 BZA members are subject to section 84308, but that BRP members 

17 Council. 

20 are not. (See March 4, 1986, City Attorney letter, Exhibit R 

21 hereto.) Plaintiff strongly disagrees. 

22 

23 Section 84308 exempts from the definition of "agency" 

24 (and hence the conflict of interest provisions) "local 

25 governmental agencies whose members are directly elected by the 

26 voters". This exception has been interpreted by the Fair 

27 Political Practices Commission to "only" encompass councilmembers 

28 III 
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1 acting as a "committee or subgroup of the governing body of the 

2 agency." (2 Ca1.Adm.Code §18438.1 (a)(2).) 

3 

4 The City Attorney has determined that the BRP is a 

5 "subgroup" of the City Council, thereby coming within the 

6 exemptions under section 84308 for City Councils. (Exhibit Q 

7 hereto.) The opinion is based on the view that the BRP member 

8 act ttin place of" the board which has been disqualified, and not 

9 "as" the members of that board. This is a distinction in form, 

10 not in substance. The BRP is not a "committee" or "subgroup" of 

11 the City Council but an independent board created by the City 

12 Charter, whose membership acts not as City Counci1members, but as 

13 the very board which would have had jurisdiction over the matter 

14 at issue but for the alleged conflict. Thus, Charter section 

15 28.1, which authorizes the transfer of matters to the BRP, pro-

16 vides: 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 III 

28 III 

"Unless such transfer is prohibited by an 

applicable general law of the State of 

California, the Board of Referred Powers is 

vested with the same power to act upon any 

matter, contract, sale or transaction so 

transferred to it with the same force and 

effect as if acted upon by the board, officer 

or employee from whom the matter, contract, 

sale or transaction was transferred." 
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1 The independence of the BRP from the Council is further 

2 demonstrated by reference to the City's Administrative Code which 

3 provides that once a matter is transferred to the BRP, it 

4 

5 

6 

7 

8 

9 

10 

"shall thereupon have and exercise the same 

power and jurisdiction over such matter as the 

officer or board of the City from whom the 

matter is referred would otherwise have 

had ••. " City Administrative Code § 8.6 

11 The BRP action is entered in the official records of the 

12 agency it substitutes for. (Id.) 

13 

14 Plaintiffs submit the term "subgroup" was meant, like 

15 "committees," to refer to Council bodies which look to the 

16 Council for approval before taking action. 

17 

18 "Each Council committee shall, as such commit-

19 tee, have no administrative control over the 

20 various function of the city government em-

21 braced within the division to which it is 

22 assigned, but shall perform the duties of 

23 investigation for and recommendation to the 

24 Council in its work of legislation ••• " 

25 

26 It is clear the BRP cannot be considered a committee or 

27 a subgroup of the City Council. Its unique, quasi-adjudicative 

28 status requires that is comply with section 84308 to the same 
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1 extent as the members of the BZA, the board it assumes 

2 jurisdiction on behalf of. Even the City Attorney agrees that 

3 BZA members are governed by section 84308. Accordingly, it is 

4 suggested that Councilman Farrel not be permitted to participate 

5 in the hearings now set for March 24. 

6 

7 

8 

9 

10 

11 

12 

13 

V. 

PLAINTIFF I ENTITLED TO A TEMPORARY 

RESTRAINING ORDER AND PRELIMINARY INJUNCTION 

A. A Balancing of Harms Favors Restraining 

The Hearings From Proceeding. 

14 The ultimate issue in an application for preliminary 

15 injunction is "whether a greater injury will result to the 

16 defendant from granting the injunction than to the plaintiff from 

17 refusing it." Continental Baking Co. v. Katz (1968) 28 Cal.2d 

18 512, 528. 

19 

20 Should the hearings set for March 24 proceed and 

21 decisions issue, Plaintiff will have lost its opportunity to 

22 disqualify the BRP or its members in this lawsuit and will suffer 

23 great and irreparable harm as a result. Plaintiff has no remedy 

24 at law for such a violation of their procedural due process 

25 rights. Defendants, on the other hand, will suffer no injury by 

26 delaying a hearing until a preliminary injunction hearing is 

27 held. 

28 III 
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3 One Wilshire Building, 11th Floor 
624 South Grand Avenue 

4 Los Angeles, California 90017 
(213) 623-1900 

5 
Attorneys for Plaintiff 
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8 SUPERIOR COURT OF THE STATE OF CALIFORNIA 

9 FOR THE COUNTY OF LOS ANGELES 

10 

11 NO OIL, INC., ) 
) 

12 Plaintiff, ) 
vs. ) 

13 ) 
THE CITY OF LOS ANGELES; CITY OF ) 

14 LOS ANGELES BOARD OF REFERRED ) 
POWERS; DAVID CUNNINGHAM, ROBERT ) 

15 FARRELL, HAL BERNSON, AND JOAN ) 
MILKE FLORES, acting in their ) 

16 individual capacities as members ) 
of the Board of Referred Powers; ) 

17 and DOES I-XX, ) 
Defendants. ) 

18 ) 

19 

CIVIL NOS. 

VERIFIED COMPLAINT FOR 
INJUNCTIVE RELIEF; 
EXHIBITS A-F 

20 RELIEF REQUESTED AND PARTIES 

21 

22 1. This is an action for injunctive relief against the 

23 City of Los Angeles, and certain elected officials and staff, to 

24 prohibit them from permitting, authorizing, conducting, or parti-

25 cipating in hearings before the City's Board of Referred Powers 

26 ("BRP") on appeals BZA 3394, BZA 3393 and CP 93, now sCheduied 

27 for March 24, 1986. The action is brought on the basis that the 
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1 Board of Referred Powers cannot provide an impartial hearing and 

2 decision on those appeals. 

3 

4 2. Plaintiff No Oil, Inc. ("No Oil") is a nonprofit 

5 organization with over 3,500 members, duly organized and existing 

6 under the laws of the State of California with its principal 

7 place of business in the City and County of Los Angeles, Cali-

8 fornia. 

9 

10 3. No Oil members are beneficially interested in 

11 enforcement of the state conflict of interest laws and in proce-

12 dures associated with hearings described herein in that the 

13 members have for many years opposed Occidental's proposal to 

14 drill for oil in Pacific Palisades, including, in particular, the 

15 permit applications which are the subject of the BRP hearings. 

16 No Oil members will be irreparably injured if the hearing is not 

17 enjoined in that substantial monies will be spent to defend such 

18 appeals and Plaintiff's members will be deprived of the benefit 

19 of the due process and statutory rights asserted herein and are 

20 without any adequate remedy at law. 

21 

22 

23 

24 

25 

26 

27 

28 

4. Respondent City of Los Angeles ("City") is a muni­

cipal corporation incorporated in the State of California. 

Respondent Board of Referred Powers is a body created by the City 

Charter to assume jurisdiction over matters before other commis­

sions and boards in those instances where a member of the other 

commission or board is disqualified under City Charter Section 

28.1. 
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24 Respondent Board of Referred Powers is a body created by the City 

25 Charter to assume jurisdiction over matters before other commis-

26 sions and boards in those instances where a member of the other 

27 commission or board is disqualified under City Charter Section 

28 28.1. 
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5. David Cunningham, Robert Farrell, Hal Bernson and 

Joan Milke Flores are individual councilmembers serving as 

members of the Los Angeles Board of Referred Powers. 

6. The true identity of Does l-XX are unknown at this 

6 time but this Complaint will be amended to include their true 

7 names when ascertained. 

8 

9 FACTUAL BACKGROUND 

10 

11 7. On January 8, 1985, pursuant to application by 

12 Occidental, the Los Angeles City Council approved ordinances 

13 creating three oil drilling districts in Pacific Palisades, and 

14 certifying an environmental impact report ("EIR") for drilling 

15 for and production of oil from a two-acre drill site located 

16 within the oil drilling districts, immediately eastward of 

17 Pacific Coast Highway ("PCH"), at the base of unstable bluffs and 

18 a once-fatal slide mass known as the Via de las Olas slide, and 

19 immediately across PCH from Will Rogers State Beach, visited by 

20 estimates of up to five million beach-goers a year. 

21 

22 8. 

23 ordinances. 

24 

On January 11, 1985, Mayor Tom Bradley signed the 

25 9. On January 16, 1985, the three Los Angeles ordi-

26 nances (Nos. 159607, 159608 and 159609) were first published, to 

27 become effective thirty days thereafter. 

28 
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1 10. On or about May 16, 1985, Occidental Petroleum 

2 Corp. ("Occidental " ) filed applications with the City for the two 

3 final discretionary permits necessary under the Municipal Code 

4 before oil drilling could commence pursuant to the ordinances, a 

5 coastal development permit ("CDP") and a determination of condi-

6 tions and methods of [drilling] operations ("DCMO"). 

7 

8 11. On. August 3, 1985, a joint hearing was held on the 

9 two applications before two associate zoning administrators 

10 ("ZA"), Robert Janovici (ruling on the COP application) and Jack 

11 Sedwick (ruling on the DCMO application). No Oil expended over 

12 $60,000 in presenting opposition at the eight-hour hearing and 

13 submittals associated therewith. 

14 

15 12. On December 12, 1985, Zoning Administrator Janovici 

16 issued a decision denying Occidental's application for a COP. On 

17 the same day, Zoning Administrator Sedwick issued a decision 

18 determining the conditions and methods of drilling operations. 

19 

20 13. On or about December 18, 1985, Occidental appealed 

21 both the coastal permit decisions and the determination as to the 

22 conditions and methods of drilling operations to the Los Angeles 

23 Board of Zoning Appeals ("BZA"), the final reviewing body in the 

24 City on each of these two particular applications. 

25 

26 14. On December 19, 1985, Plaintiff No Oil, Inc. 

27 appealed the decision determining the conditions and methods of 

28 drilling operations to the BZA. 
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1 15. The City set hearings on all three of the above 

2 appeals (BZA 3393, 3394 and CP 93) for February 6, 1986. 

3 

4 16. On January 21 and 28, the BZA held meetings with 

5 City staff two hours prior to the regular BZA meeting time for 

6 the purpose of discussing the agenda for the February 6 hear-

7 ing. No substantive issues were discussed at either of the meet-

8 ings. Although written notice was apparently not provided to any 

9 BZA members, the two meetings were publicly announced in the 

10 course of a prior, regularly sCheduled BZA meeting. At least one 

11 meeting was attended by an attorney for Occidental. 

12 

13 17. On January 31, 1986, BZA President James D. Leewong 

14 requested by letter that the City Attorney disqualify the entire 

15 Board on the basis that the BZA could not render a decision con-

16 sistent with the public interest based on the following five 

17 grounds: 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

"1. There now exists possible uncertainty 

over the validity of the proceedings 

should they go forward; 

2. 

3 . 

There may be a public perception of 

impropriety if the proceedings go for­

ward: 

There are uncertain consequences to my­

self which may arise as a result of the 

unnoticed meetings; 
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10 

11 

12 

13 
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4. 

5. 

( 

There are uncertain consequences to the 

Board, of which I am President, which may 

arise as a result of the unnoticed meet­

ings; and 

I personally believe that I will not be 

able to conduct the proceedings in a just 

manner and fairly and rationally consider 

the evidence presented to render an 

appropriate decision." (Exhibit A 

hereto. ) 

18. On February 4, 1986, the City Attorney issued a 

14 letter opinion directed to President Leewong indicating that the 

15 two BZA meetings "appear to have been held in violation of the 

16 Ralph M. Brown Act (Government Code Section 54950, et seq.)" on 

17 the basis that there was no written notice of said meeting to the 

18 board members, and that President Leewong had expressed personal 

19 concern over the related possible appearance of impropriety and 

20 over his inability to participate in the proceedings in a fair 

21 and impartial manner. Based on the "facts" noted in the letter, 

22 the City Attorney concluded it "would not be in the public inter-

23 est for the BZA to act on the subject appeals" and ruled the 

24 matter transferred to the Board of Referred Powers ("BRP") pur-

25 suant to City Charter Section 28.1. (Exhibit B hereto.) 

26 III 

27 III 

28 III 
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1 19. On or about February 27, 1986, the City mailed 

2 public notices of a hearing before the BRP on the appeals, set 

3 for March 24, 1986 beginning at 2:00 p.m. (Exhibit C hereto.) 

4 

5 FIRST CAUSE OF ACTION 

6 (Denial of Due Process) 

7 

8 20. Paragraphs 1-19 are incorporated by this reference 

9 as though set forth in full. 

10 

11 21. BRP members Cunningham, Farrell, Bernson and Flores 

12 have voted in favor of approval of the Occidental project on many 

13 occasions, including the adoption of the drilling district ordi-

14 nances and associated certification of the related environmental 

15 import report on December 12, 1985 and January 8, 1985. 

16 (Exhibit D hereto.) 

17 

18 22. BRP members Cunningham and Farrell also voted in 

19 favor of the oil drilling district ordinances for the Occidental 

20 project on June 15, 1978. (Exhibit E hereto.) 

21 

22 23. BRP members Cunningham, Farrell, Bernson and Flores 

23 are biased toward Occidental and have prejudged the quasi-

24 judicial determinations involved in the CDP and DCMO appeals by 

25 virtue of their prior voting record in favor of Occidental's 

26 drilling proposal in the Pacific Palisades. 

27 III 

28 III 
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1 24. BRP members Cunningham, Farrell, Bernson and Flores 

2 have publicly stated their support for Occidental's drilling 

3 proposals, have thereby prejudged the CDP and DCMO appeals and 

4 are biased in favor of Occidental. 

5 

6 25. BRP members Cunningham, Farrell, Bernson and Flores 

7 voted on the CDP issues now before the BRP in connection with the 

8 approval of the oil drilling districts and have thereby prejudged 

9 the CDP and DCMO applications. 

10 

11 SECOND CAUSE OF ACTION 

12 (Improper Transfer Under City Charter §28.1) 

13 

14 26. Paragraphs 1-25 are incorporated by this reference 

15 as though set forth in full. 

16 

17 27. City Charter Section 28.1 states in pertinent part 

18 that if, upon request, the City Attorney 

19 "determines, by written opinion . that it 

20 is not in the public interest for a board, 

21 board member, officer or employee to act in 

22 the matter, contract, sale or transaction 

23 involved, the same shall be transferred for 

24 action thereon to the Board of Referred 

25 

26 

27 

III 
III 

28 III 

Powers " 
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is not in the public interest for a board, 
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Powers " . . . 

( ( 

1 24. BRP members cunningham, Farrell, Bernson and Flores 

2 have publicly stated their support for Occidental's drilling 

3 proposals, have thereby prejudged the COP and DCMO appeals and 

4 are biased in favor of Occidental. 

5 

6 25. BRP members Cunningham, Farrell, Bernson and Flores 

7 voted on the COP issues now before the BRP in connection with the 

8 approval of the oil drilling districts and have thereby prejudged 

9 the COP and DCMO applications. 

10 

11 

12 

13 

SECOND CAUSE OF ACTION 

(Improper Transfer Under City Charter §28.1) 

14 26. Paragraphs 1-25 are incorporated by this reference 

15 as though set forth in full. 

16 

17 27. City Charter Section 28.1 states in pertinent part 

18 that if, upon request, the City Attorney 

19 "determines, by written opinion. . that it 

20 is not in the public interest for a board, 

21 board member, officer or employee to act in 

22 the matter, contract, sale or transaction 

23 involved, the same shall be transferred for 

24 action thereon to the Board of Referred 

25 

26 III 

27 III 

28 III 

Powers " . . . 



( 

1 28. The City's transfer of the CDP and DCMO appeals to 

2 the BRP is improper and not supported by the provisions of City 

3 Charter Section 28.1 in that it was not in the public interest to 

4 disqualify the BZA or to transfer the matter to the BRP because: 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

A. 

B. 

20 C. 

21 

22 

23 

24 

25 

26 III 
27 III 
28 III 

The particular Brown Act violation 

involved was merely a minor technical 

digression from state law and could not 

justify and has never before justified 

disqualification of the BZA or any other 

City board or commission; 

The subjective opinion of a BZA member, 

without application of objective stan­

dards for disqualification, cannot alone 

support a transfer of jurisdiction to the 

BRP, as Section 28.1 has been interpreted 

and applied by the City Attorney: and 

Given the biases and partiality of BRP 

members alleged above, it could not pos­

sibly be in the public interest to trans­

fer the appeals to the BRP from the BZA, 

which membership had never voted on any 

Occidental oil drilling application. 
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25 Occidental oil drilling application. 
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1 THIRD CAUSE OF ACTION 

2 (Conflict of Interest, Government Code §84308) 

3 

4 29. Paragraphs 1-28 are incorporated by this reference 

5 as though set forth in full. 

6 

7 30. The BRP is an agency separate and distinct from the 

8 City Council and its members are bound by the conflict of inter-

9 est provisions of Government Code Section 84308, which Section 

10 prevents members of local agencies, including boards and commis-

11 sions, from accepting contributions in excess of $250 from 

12 project applicants and their agents within twelve months of a 

13 decision on a land use entitlement, unless such contributions are 

14 returned within 30 days of the agency's acceptance of jurisdic-

15 tion over the permit application. 

16 

17 31. The CDP and DCMO applications seek land use 

18 entitlements from the City. 

19 

20 32. BRP member Farrell has accepted campaign contribu-

21 tions in excess of $250 from Occidental and its agent, Manatt, 

22 Phelps, Rothenberg & Tunney, within twelve months of the decision 

23 by the BRP in the above appeals, which decision by City law must 

24 be rendered on or before April 11, 1986. (Exhibit F hereto in-

25 cludes official City records of said campaign contributions.) 

26 III 

27 III 

28 III 
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10 prevents members of local agencies, including boards and commis-

11 sions, from accepting contributions in excess of $250 from 

12 project applicants and their agents within twelve months of a 

13 decision on a land use entitlement, unless such contributions are 

14 returned within 30 days of the agency's acceptance of jurisdic-

15 tion over the permit application. 

16 

17 31. The CDP and DCMO applications seek land use 

18 entitlements from the City. 

19 

20 32. BRP member Farrell has accepted campaign contribu-

21 tions in excess of $250 from Occidental and its agent, Manatt, 

22 Phelps, Rothenberg & Tunney, within twelve months of the decision 

23 by the BRP in the above appeals, which decision by City law must 

24 be rendered on or before April 11, 1986. (Exhibit F hereto in-

25 cludes official City records of said campaign contributions.) 
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1 Plaintiff does not believe contributions were not returned to 

2 Occidental or its agent by said BRP member on or before March 6, 

3 1986, thirty days after the BRP assumed jurisdiction of the 

4 appeals. 

5 

6 WHEREFORE, Plaintiff prays for relief as follows: 

7 

8 

9 

10 1. 

ON THE FIRST AND SECOND CAUSES OF ACTION 

That Defendants, and each of them, be enjoined from 

11 permitting, authorizing, conducting or otherwise participating in 

12 hearings before the Board of Referred Powers on Appeals of City 

13 appeals BZA 3393 and 3394 and CP 93. 

14 

15 

16 

17 2. 

ON THE THIRD CAUSE OF ACTION 

That Defendant Robert Farrell be enjoined from 

18 conducting or otherwise participating in hearings before the 

19 Board of Referred Powers on appeals of City case appeals BZA 3393 

20 and 3394 and CP 93. 

21 

22 ON ALL CAUSES OF ACTION 

23 

24 

25 III 

26 III 

27 III 

28 III 

3. For costs and attorneys' fees incurred herein. 
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DATED: 

4. For any other relief the Court deems appropriate. 

March 21, 1986 BURKE, WILLIAMS & SORENSEN 
JOHN W. BELSHER 
CAROL A. SCHWAB 
COLIN LENNARD 

BY, ~ L~d 
----~C~O~L~I7.N~L~E~N~N~A~R~D~--~~--

Attorneys for Plaintiff 
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California 
Fair Political 
Practices Commission 

Anthony Saul Alperin 
Assistant City Attorney 
1800 City Hall East 
Los Angeles, CA 90012 

Dear Mr. Alperin: 

April 10, 1986 

Re: A-86-111 

Your letter requesting advice under the Political Reform 
Act has been received by the Fair Political Practices 
Commission. If you have any questions about your advice 
request, you may contact me directly at (916) 322-5901. 

We try to answer all advice requests promptly. Therefore, 
unless your request poses particularly complex legal questions, 
or unless more information is needed to answer your request, 
you should expect a response within 21 working days. 

REL:plh 

_,Yery truly yours, 
.. ) 

/ 
';< 

Robert E. Le{digh 
Counsel 
Legal Division 

California 
Fair Political 
Practices Corn.rn.ission 

Anthony Saul Alperin 
Assistant City Attorney 
1800 City Hall East 
Los Angeles, CA 90012 

Dear Mr. Alperin: 

April 10, 1986 

Re: A-B6-111 

Your letter requesting advice under the Political Reform 
Act has been received by the Fair Political Practices 
Commission. If you have any questions about your advice 
request, you may contact me directly at (916) 322-5901. 

We try to answer all advice requests promptly. Therefore, 
unless your request poses particularly complex legal questions, 
or unless more information is needed to answer your request, 
you should expect a response within 21 working days. 

REL:plh 

Very truly yours, 
-- ->", 

/ 

-----.,,/ .. 
/ c'" ".~ . 

Robert E. Le{digh 
Counsel 
Legal Division 

428 T Street, Suite 800 • P.O. Box 807 • S"cr·H~W.,t=" ell oC' 00 ~ "OO~ 
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Anthony Saul Alperin 
Assistant City Attorney 
1800 City Hall East 
Los Angeles, CA 90012 

Dear Mr. Alperin: 

April 10, 1986 
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Commission. If you have any questions about your advice 
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unless your request poses particularly complex legal questions, 
or unless more information is needed to answer your request, 
you should expect a response within 21 working days. 
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/ c'" ".~ . 

Robert E. Le{digh 
Counsel 
Legal Division 

428 T Street, Suite 800 • P.O. Box 807 • S"cr·H~W.,t=" ell oC' 00 ~ "OO~ 


