California
Fair Political
Practices Commuission

April 23, 1986

Ephraim Margolin

Attorney at Law

Attn: Nicholas C. Arguimbau

240 Stockton Street, Third Floor
San Francisco, CA 94108

Re: Your Request for Advice
Our File No. I-86-112

Dear Mr. Margolin:

You have written to us requesting advice pursuant to
Government Code Section 83114 (b) with regard to an unnamed
client. Your letter states the facts as follows.

FACTS

I represent a judge who is the subject of
proceedings before the California Commission on
Judicial Performance, which have been initiated
puksuant to Article VI Section 18 of the California
Constitution and Rule 905 of the California Rules of
Court. On behalf of my client, whose name and the
details of his case before the Commission must remain
confidential pursuant to Article VI Section 18 of the
Constitution, I request written advice with respect to
his duties under the Political Reform Act in
accordance with Government Code § 83114 (b). My client
faces a difficult dilemma at this point in those
proceedings. Based upon a preliminary review of the
partial discovery provided to him by the Attorney
General, it has become evident to him that
presentation of his case before the Judicial
Performance Commission will require extensive pretrial
preparation, including the taking of numerous
depositions, and will also require an unexpectedly
lengthy hearing on the merits. As a result, my client
has concluded that he does not personally possess the
financial resources necessary to conduct a minimally
adequate defense. He has concluded that he can meet
the needs for his defense, however, if he seeks funds
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from third parties. It is, therefore, necessary for
him to set up a legal defense fund and to have
solicited contributions to that fund to permit him to
carry on his defense.

My client has formally inquired of the California
Fair Political Practices Commission ("FPPC") what his
duties are with respect to such a fund and the
contributions thereto and has been told by a staff
person that such contributions must be treated as
gifts for purposes of Government Code Section 87207
and associated regulations. As a consequence, he is
required under state law so interpreted to disclose
the name, address, and business activity of each donor
of over $25, as well as the amount and date of receipt
(Government Code § 87207). Such reports filed with
FPPC are, in accordance with Government Code § 81008,
public records.

Because the amounts required to be paid for my
client's defense are substantially greater than the
amounts involved in election campaigns for judges of
his status, it may be anticipated that the filing of a
statement disclosing multi-thousand dollar
contributions to a legal defense fund will raise great
amounts of public speculation and make it virtually
impossible to maintain the secrecy of the proceedings
before the Commission. Moreover, disclosure of the
names of donors of substantial sums to my client under
the conditions that the purpose of the funds not be
disclosed would make fundraising practically
impossible.

Because of the above, the FPPC staff person's
advice to my client that he must include contributions
to a defense fund in his annual income-and-gifts
report, while perhaps otherwise reasonable
interpretation of Government Code § 87203, results in
a clash with respondent's rights under Article VI,
Section 18(f) of the California Constitution to have
these proceedings maintained in confidence, and his
due process right to be represented by counsel in the
Commission proceedings. The conflict is especially
severe as a result of respondent's lack of authority
to waive confidentiality and thereby allow his
contributors publicly to explain the large gifts
involved. Cf. Mosk v. Superior Court (1979) 25 Cal.3d

474, 494.
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In addition, the forced disclosure of information
concerning funds raised for legal defense raises
questions about interference with the attorney-client
privilege (Evidence Code § 952).

Finally, it should be noted that the Fair
Political Practices Commission has discretion to set,
by rule, the timing of required disclosure of gifts to
a public official. (Government Code § 87203.)

The apparent constitutional clash, which would
render the disclosure requirements of the Political
Reform Act unconstitutional as applied to this case,
can be avoided, however, under a proper construction
of the relevant statutes and requlations. The term
"gift" (defined in Government Code § 82028 as "any
payment to the extent that consideration of equal or
greater value is not received," excluding
"informational material") need not include payments to
a legal defense fund at all, since such payments do
not necessarily provide anything "of value" to an
individual who would be entitled to counsel even if he
couldn't pay, and does not obtain any tangible or
intangible benefit unless he actually prevails.
Moreover, the time, if at all, when my client will
receive any benefit from such a payment, will be when
the proceedings before the Judicial Performance
Commission are resolved in his favor.

ISSUE

In your letter, you have posited the issue as follows:

Therefore, it is submitted the FPPC should, and
to avoid constitutional conflicts must, construe the
reporting requirements of the Political Reform Act as
exempting the reporting of contributions to a legal
defense fund earmarked for defending proceedings under
Article VI, Section 18 of the Constitution under the
facts of this case and, in addition and in the
alternative, as precluding any reporting requirement
under such rules unless and until my client receives
the benefit of resolution of the proceedings in his
favor. FPPC should so rule.

ANALYSTS

Your request for advice pursuant to Government Code Section
83114 (b) fails to meet the requirements for such a request.
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2 Cal. Adm. Code Section 18329(b) (2) (A). (Copy enclosed.)
However the Commission will provide you and your client with
general guidance in the form of informal assistance pursuant to
2 Cal. Adm. Code Section 18329(c).

An officeholder may raise legal defense funds by way of
campaign contributions or by way of gifts. See Opinion
Requested by George Agnost, 65 Ops. of Calif. Atty. Gen. 493
(1982). See also, Elections Code Section 12400, et seq.

In the case of campaign contributions, the reporting
requirements may be found in Government Code Sections 84200
et seq. This would require that funds being currently raised
be reported on or before July 31, 1986, along with
expenditures, pursuant to Government Code Sections 84200 and
84211. This would require that any contributions and
expenditures of $100 or more be itemized.

In the case of gifts, donations being currently raised
would be required to be reported next March, if the amount
received equals or exceeds $50 from a single source during this
calendar year (not $25 as erroneously stated in your letter).
The use to which the funds are put by your client would not be
required to be disclosed.

Under the unusual circumstances postulated in your
letter,2/ we would continue to advise that reporting the
donations as gifts would be appropriate.3/ Such reporting
would not occur until well after the action involving your
client before the Commission on Judicial Performance is
completed. Even then, there will be no requirement of any
disclosure of the purpose for which the funds are received,
only their receipt. This will present no problems for your
client. His purported inability to disclose the purpose for
which the funds are received is solely related to factors
external to the Political Reform Act (Government Code Sections
81000-91015) .

2/ Your letter postulates a set of facts, infra, where the
mere disclosure of the purpose for which the funds were raised
would violate the California Constitution. Without indicating
any agreement with your postulated legal conclusion, we have
taken this into consideration in this case. (See enclosed
newspaper clippings.)

3/ since the purpose of the expenditure may not be
disclosable pursuant to Calif. Const. Art. IV, Section 18,
campaign disclosure in this instance would be inappropriate and
disclosure of the funds as gifts will suffice.
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We trust that this informal assistance provides you and
your client with the information which you seek.

Sincerely,
’? o)
] /-; , ‘.7,, ) ',‘v ’_>§"~""".T““'/)‘ P
‘Robert E. Leidigh /
Counsel '

Legal Division

REL:plh
Enclosure
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S.F. Judge Cleared by State Disciplinary Panel

SAN FRANCISCO (AP)—The state Commission
on Judicial Performance has cleared a San Francisco
judge for approving the no-bail release of a man ar-
rested on sexual assault charges who is accused of
murdering a woman several days after being freed.

The actions by Municipal Court Judge Charles
Egan Goff '‘in no way transgressed established pro-
cedures,”” the commission said in a statement made
publig Monday. ‘‘Judge Goff did nothing inap-
propriate.”’

Goff is a member of the Commission on Judicial
. Performance, but took no part in the consideration of
his case, the commission said. ‘

The commission also said it had no jurisdiction
over the pretrial release procedures themselves.

Goff signed an order last Dec. 8 releasing Robert
Fairbank, 33, of San Francisco without bail, two days
after he was arrested for investigation of forced oral
copulation of a San Francisco woman in his apart-
ment.

Fairbank had a record of non-violent crimes in
the past. His release was arranged routinely under a
program in San Francisco courts allowing most types
of criminal defendants to be freed without bail before
trial, and was not opposed by the district attorney’s of-
fice..

Six days later, the body of Wendy Cheeks, 24, a
graduate student at San Francisco State University,
was found near Hillsborough in San Mateo County.
Police said she had been stabbed and set afire.

Officers said Fairbank was arrested after Cheeks’
car was found near his apartment. He is charged with
kidnapping and murder, and faces a preliminary
hearing in Redwood City Tuesday.

The woman in the oral copulation case and
Cheeks’ family joined in lodging complaints again::
Goff, saying he should not have released Fairbank
without bail. The case has prompted some San Fran-

cisco officials to call for changes in the release pro-
gram.
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. education official from China
t Tyesday that his nalion and Cal-
~nja_ have similar educational
Ust— more money for schools,
re teachers and more facilities.
W want to employ more stress
education in China. Your (Ameri-
§)-eémphasis on education is the
ndafion of your industrialization
1 your science and technology,”
4 J{ Xiaolin, who is spending most
ihiy year in the United States on a
lowship granted last year through
3-Unlversity of Chicago's depan-
Al of education
Xiadlin, whose specialty is admin-
ru.lrnn and management, is work-
mﬂxe California education de-
.cuqenls Office of Humanities
yeleglum Services. He also will

€ndpert of the year in Washington
e

X@olin has workea for the Chr
se Ministry of Education for 10
(3 He has overseen enrollment
¢gtdm)s for foreign students and
ROlare from more than 100 coun-
1£5"and has been in charge of all
Jucational exchanges with the
aited States.

]tq,sand he hopes to be able o ap-
:y‘some of his experiences in this
).\mlry to the Chinese educatlon
sfem. which recently underwent
seoping changes. The changes are
art of Chinese leader Deng Xlaop-
\Q;'s}e(fon to modernize education

and promote more mdustnaltzallon ‘L

City Council delays N. Natom:

in the world's most populous nation.

“It involves the whole education
structure. It is quite historical,” Xla-
olin said.

Programs instituted in China in-
clude compulsory nine-year enroil-
ment, accelerated vocational train-
ing, increased stress on high school
and college-level education, in
creased efforts to educate people in
remole regions, more cultural ex-
changes with other countries and

.more decision-making freedom for

college-level administrators.
Xiaolin said he has found that stu-

dents in the United States usually as-

sume that they will attain a high

school-level education. Likewlse,

many expect to go to college.
In China, he said,

country.

In China \as! year, he said only 1.7
millicn completed college-level re-
quirements, a small percentage in a
country with an estimated popula- *

tion of about 1.1 billion.

He said China's huge population

has been a major stumbling block.

Xlaolin noled that California’s grow-

ing populatlon and need for more
teachers, school buildings and fund-
ing represent a microcosm of Chi-
na's problems.

For example, he said, China has
about 9 million teachers, which is
still short of the number needed. Of
these, he said more than one-fourth
are considered undertrained

“You can see that it is a challenge
to achieve higher education enroll-
ment,” he said.

Xiaolin said increased scientific
and technological cooperation be-
tween China and the United States
will help China achieve Its education
goais. He also said the Chinese gov-
ernment is committed to establish-

ing a 24-hour educational television .

channel that will reach every sec-
tion of the country.

.x/

!
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that has not
been a certainty, especially in isoiat-
ed areas of the world's third-largest

By Jim Sanders
Bee Staff Writer

To avoid a potential court fight, the Sacramento
City Council voted unanimously Tuesday to delay
a vote on the North Natomas community plan and
to ask planning commissioners to review several
proposed changes to the plan.

Planning Director Marty Van Duyn sald state
and local laws require the Planning Commission
to consider any “substantial changes” in a commu-
nily plan, and he recommended the following
North Natomas proposals be studied by the board:
‘\ e Airquality plans proposed by city planners
}

and by North Natomas landowners,
\ ¢ A proposal by cily planners to remove some
\North Natomas constructlon phasing require-
\ments In exchange for contractual agreements
with developers.

E e A council decision to alter zoning on about 450
'acres of North Natomas land owned by George
lTsakopoulos west of [nterstate 5.

Van Duyn said city planners are not convinced

frustratin
lhe proposed changes are substantlal — with the North !
possible exceptlon of the airquality plans — but  to the cit
the councll is protecting itself legally by seeking  cluding pi
Planning Commission review. — alread
“This precludes them from raising the issue of and more
whether such matters should have been heard by North
the commission,” Van Duyn said of critlcs of the  bind them
North Natomas plan who already have filed sev-  ing peak-
eral suits that could affect development in the emissions
area. posed a m
Mayor Anne Rudin agreed the one-month delay peak-hous
is meant to ensure the council has complied with The pl
state and local laws. The Planning Commission the zonin,
will review the North Natomas issues May |; the cel. Thec
councll will consider its recommendations May  light indu
13. the parce
“We'd like the council to act on the plan assoon O 01 €
as possible, but we want It to be done correctly,” The c¢
Maurice Read, spokesman for North Natomas changes i
landowners, sald of the one-month delay. “Thls is  tomas.

‘Controversial Roseville judge probed

by state panel on judicial discipline

By Claire Cooper
Bee Legal Affairs Writer

The state judicial discipline com-
mission is investigating a Roseville
judge whpThas had a series of dis-
putes wit ghe Placer County Board
of Supervisors, local agencies and
other judges, county sources sald
Tuesday.

The nature of allegations pending
before the Commission on Judicial
Performance against Municipal
Court Judge Richard Ryan was not
disclosed.

However, Ryan, 39, has been un-
der fire publicly for a string of alleg-
edly de(eCIIVe sentences and other

orders. In one case he was accused
of'increasing a drunken-driving sen-
tence because the defendant had ex-
ercised his right to have a jury trial.

“It's a confidential hearing, and
everybody that testifies is admon-
ished not to discuss it,” Placer Coun-
ty District Attorney Jack Shelley
said Tuesday.

David Humphreys, the county's
chief assistant public defender, said
members of his staff also were asked
by the state attorney general's office
not to comment publicly on the case.
The attorney general presents the
evidence against judges who go be-
fore the commission.

Ryan was not at his office and di
not respond to telephone inquirie
Tuesday.

The Investigation reportedly wa
touched off by a request to the com
mission from the Placer County Ba
to look Into the controversy sur
rounding Ryan and clear the air
The commlssion can clear a judge o
recommend that the state Suprem:
Court take a variety of sanctions, u|
to removing the judge from office.

Ryan was elected to preside ove
the county's busiest court in 1982
Previously he was a Justice Cour
judge In Placer County for fou
years, a seat he also won by election

r
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S.F. Judge Cleared by State Disciplinary Panel

SAN FRANCISCO (AP)—The state Commission
on Judicial Performance has cleared a San Francisco
judge for approving the no-bail reiease of a man ar-
rested on sexual assauit charges who is accused of
murdering a woman several days after being freed.

The actions by Municipal Court Judge Charles
Egan Goff *'in no way transgressed established pro-
cedures,”’ the commission said in a statement made
public Monday. ‘‘Judge Goff did nothing inap-
propriate.'’

Goff is a member of the Commission on Judicial
Performance, but took no part in the consideration of
his case, the commission said. ‘

The commission also said it had no jurisdiction
over the pretrial release procedures themselves.

Goff signed an order last Dec. 8 releasing Robert
Fairbank, 33, of San Francisco without bail, two days
after he was arrested for investigation of forced oral
copulation of a San Francisco woman in his apart-
ment.

Fairbank had a record of non-violent crimes in
the past. His release was arranged routinely under a
program in San Francisco courts allowing most types
of criminal defendants to be freed without bail before
trial, and was not opposed by the district attorney’s of-
fice.

Six days later, the body of Wendy Cheeks, 24, a
graduate student at San Francisco State University,
was found near Hillsborough in San Mateo County.
Police said she had been stabbed and set afire,

Officers said Fairbank was arrested after Cheeks’
car was found near his apartment. He is charged with
kidnapping and murder, and faces a preliminary
hearing in Redwood City Tuesday.

The woman in the oral copulation case and
Cheeks’ family joined in lodging complaints again..
prf. saying he should not have released Fairbank
without bail. The case has prompted some San Fran-

cisco officials to call for changes in the release pro-
gram.




The Sacramento Bee - Wednesday, Apti 16, 1986 o o *

and promote more mdustnahmtion ]
in the world’'s maost populous nation.

“1t involves the whole education !
structure. It is quite historical,” Xia-
olin said.

ieeds link
chools in

Clty Council delays N. Natome

Programs instituted in China in-

By Jim Sanders

Van Duyn said city planners are not convinced

frustrating,

Bee Stall Writer the proposed cr:angefs (ralre s_ubstarl\i(llal l— with :)he[ Nr?nh'tNal
- compulsory nine-year enroli- . ssible exception of the air-quality plans — bu to the city
:hlna State frl‘i?: acce[;eral?cli voca{ional train- Toavoida potentlal court hghl%lhesjacran;e?to ?l’?e council is protecting liself legally by seeking cluding par
v b/ ing, increased stress on high school | City Coun[cr:l vh?:)er?nus::]c;:;):sclgmrlrj)ini?;;?aneazg Planning Commission review, — aiready
A and college-level education, 1n- | avoteonthe o ‘ “Thi judes them from raising the issue of ~and moreg
Sltlng educator creased elforts o educate lpeoplle in | to ask p:jantr:mg csolr:)\r[r;l\ess;?::rs to review several whztr;lzrpsruecchumfmers should have bgeen heard by North N
v r . remote regions, more cultural ex- | proposed change -y id of critlcs of the  bind thems:
tes SH’T\IlarltIeS changes with other countries and Planning Director Marty Van Duyn sald state [rsgncr?rgr:(i:fxigrs]'plaﬁnw]r?:yanlr?ady navenmed sev.  ing peak-ho
s .more decision-making freedom for | and local laws require the Planning Commission eral suits that could affect development in the emissions b
Mark Glover college-level administrators. to consider any “substantial changes™ inacommu- ... posed a mil
Statf writer Xiaolin said he has found that stu- | pjty plan, and he recommended the following : ) b del peak-hour t
- ; ; ; dents in the United States usually as- | North Natomas proposals be studied by the board: Mayor Anne Rudin agreed the one-month delay
-A_education official from China sume that they will altain a high * Aj lity plans proposed by cily planners S meant to ensure the council has complied with The plar
1 Tyesday that his nation and Cal school-level education. Likewlse d blr:}u?ﬂ: )r:lap(omasplanpdownerz state and local laws. The Planning Commission the zoning
".‘U!: have simuar educational many expect to go to coliege. ' an. Ayprf,’posal by city planners (0' remove some Wil review the North Natomas issues May |; the c'el. T_he col
ds.— more money for .S.CT.'OOE" In China, he said, that has nol \North Natomas construction phasing require- council will consider its recommendations May :Lshl::duls'
ro teachers and more facilities. been a certainty, especially in isolat- \ments in' exchange for contractual agreements 13. p ep lce ‘
We yant 10 employ MOTe SITESS  eq areas of the world's third-largest with developers. “We'd like the council to act on the plan as scon ' OF OMY €0!
education o China. Yoqr (A,men' country. i A council decision to alter zoning on about 450  as possible, but we want It to be done correctly,” The col
%-¢mphasis on education is the In China last year, he said only 1.7 ]acres of North Natomas land owned by George Maurice Read, spokesman for North Natomas changes in
-.ndation of your industrialization  million completed college-level re- |Tsakopoulos west of Interstate 5. landowners, sald of the one-month delay. “This is  tomas.
1 your science and technology,” quirements, a smail percentage ina .

d J{ Xiaolin, who is spending most
thig year in the United States on a
10wship granted last year through
3;Unlversity of Chicago's depart-
*af @f education
XiaDlin, whose specially 1s admin-
ralrob and management, is work-
mthe California education de-
.(m;ent s Office of Humanities
yeleylum Services. He also will
ehd';pen of the year in Washington
wes e
Xipolin has worked for the Chi-
se Ministry of Education for 10
'aw_ﬂe has overseen enroliment
okt3n)s for foreign studenls and
holars from more than 100 coup-
s and has been in charge of all
lucational exchanges with the
m\pd States,
Hevru'nd he hopes to be able to ap-
:y‘some of his experiences in this
nnﬂry to the Chinese education
’sfem, which recently underwent
seeping changes. The changes are
art of Chinese leader Deng Xiaop-
\;&'eﬂon to modernize education
AT

| g

country with an estimated popula-

tion of about 1.1 billion.

He said China's huge population
has been a major stumbling block.
Xlaolin noted that California’s grow-
ing population and need for more
teachers, school buildings and fund-
ing represent a microcosm of Chi-

na's problems.

For example, he said, China has
about 9 milllon teachers, which is
still short of the number needed. Of
these, he said more than one-fourth
are considered undertrained.

“You can see that it is a challenge

to achieve higher education enroli-
ment,” he said.

Xiaolin said increased scientific
and technological cooperation be-
tween China and the United States
will help China achieve its education

goals. He also said the Chinese gov-
ermmenl is committed to establish-
ing a 24-hour educational television ,
channel that will reach every sec-

tion of the country.

Controversial Roseville judge probed
by state panel on judicial discipline

By Claire Cooper
Bee Legal Affalrs Wrlter

The state judicial discipline com-
mission ls investigating a Roseville
judge who™has had a series of dis-
putes with ghe Placer County Board
of Supervigors local agencies and
other judges, county sources sald
Tuesday.

The nature of allegations pending
before the Commission on Judicial
Performance against Municipal
Court Judge Richard Ryan was not
disclosed.

However, Ryan, 39, has been un-
der fire publicly for a string of alieg-

edly derecuve sentences and other

orders. In one case he was accused
of Increasing a drunken-driving sen-
tence because the defendant had ex-
erclsed his right to have a jury trial.

“lt's a confidential hearing, and
everybody that testifies is admon-
ished not to discuss it,”
ty District Attorney Jack Shelley
said Tuesday.

David Humphreys, the county's
chief assistant public defender, said
members of his staff aiso were asked
by the state attorney general's office
not to comment publicly on the case.
The attorney general presents the
evidence against judges who go be-
fore the commission.

Placer Coun-

Ryan was not at his office and did
not respond to telephone inquiries
Tuesday.

The Investigation reportedly was
touched off by a request to the com-
mission from the Placer County Bar
to look into the controversy sur-
rounding Ryan and clear the air.
The commission can clear a judge or
recommend that the state Supreme
Court take a variety of sanctions, up
to removing the judge from office.

Ryan was elected to preside ovel
the county's busiest court in 1982
Previously he was a Justice Courl
judge in Placer County for foui
years, a seal he also won by election
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Robert Leidigh, Esq.
California Fair Political
Practices Commission

4283 J Street
Sacramento, CA 95814

Dear Mr, Leidigh:

Re: Ephraim Margolin's Request for Advice
on Behalf of Client, Dated March 25, 1936

This letter will confirm our telephone
conversation in which I explained that our client is unable
to raise adequate funds for his defense if either (1) he is
unable to disclose to potential donors to a legal defense
fund the purpose of the donations and the nature of the
proceedings involved, or (2) the potential donor is faced
with ultimate disclosure of the donation and at the same
time the possibility that the purpose for the donation could
never be disclosed. You indicated that you interpreted the
letter as covering these problems. In any event, I would
request that these difficulties be taken into account in the
issuance of a ruling.

Sincerely,

I A VO

Nicholas C: Aréuimbau
NCA:DTG

cc: Client
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EPHRAIM MARGOLIN
NICHOLAS C. ARGUIMBAU
SANDRA COLIVER

i | ITELEPHONE
A5y 421-a347

Fair Political Practices Commission
428 J Street
Sacramento, CA 95814

Dear Commissioners:

Re: Request for Written Advice

I represent a judge who is the subject of
proceedings before the California Commission on Judicial
Performance, which have been initiated pursuant to Article
VI Section 18 of the California Constitution and Rule 905 of
the California Rules of Court. On behalf of my client,
whose name and the details of his case before the Commission
must remain confidential pursuant to Article VI Section 18
of the Constitution, I request written advice with respect
to his duties under the Political Reform Act in accordance
with Government Code § 83114 (b). My client faces a diffi-
cult dilemma at this point in those proceedings. Based upon
a preliminary review of the partial discovery provided to
him by the Attorney General, it has become evident to him
that presentation of his case before the Judicial Perform-
ance Commission will require extensive pretrial preparation,
including the taking of numerous depositions, and will also
require an unexpectedly lengthy hearing on the merits. As a
result, my client has concluded that he does not personally
possess the financial resources necessary to conduct a mini-
mally adquate defense. He has concluded that he can meet
the needs for his defense, however, if he seeks funds from
third parties. It is, therefore, necessary for him to set
up a legal defense fund and to have solicited contributions
to that fund to permit him to carry on his defense.

My client has informally inquired of the
California Fair Political Practices Commission ("FPPC"™) what
his duties are with respect to such a fund and the contribu-
tions thereto and has been told by a staff person that such
contributions must be treated as gifts for purposes of
Government Code Section 87207 and associated regulations.

As a consequence, he is required under state law so inter-

preted to disclose the name, address, and business activity
of each donor of over $25, as well as the amount and date of
receipt (Government Code § 87207). Such reports filed with
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FPPC are, in accordance with Government Code § 81008, public
records.

Because the amounts required to be paid for my
client's defense are substantially greater than the amounts
involved in election campaigns for judges of his status, it
may be anticipated that the filing of a statement disclosing
multi-thousand dollar contributions to a legal defense fund
will raise great amounts of public speculation and make it
virtually impossible to maintain the secrecy of the proceed-
ings before the Commission. Moreover, disclosure of the
names of donors of substantial sums to my client under the
conditions that the purpose of the funds not be disclosed
would make fundraising practically impossible.

Because of the above, the FPPC staff person's

advice to my client that he must include contributions to a
defense fund in his annual income-and-gifts report, while a
perhaps otherwise reasonable interpretation of Government
Code § 82703, results in a clash with respondent's rights
under Article VI, Section 18(f) of the California Constitu-
tion to have these proceedings maintained in confidence, and
his due process right tT/be represented by counsel in the
Commission proceedings.=’ The conflict is especially severe
as a result of respondent's lack of authority to waive con-
fidentiality and thereby allow his contributors publicly to

L/ The right to counsel extends to civil proceedings as a
matter of "fundamental fairness" when "the deprivation the
defendant faces is significant and the facts are complex,"
Salas v. Cortez (1979) 24 Cal.3d 22, 27. Under recent
limiting rulings of the United States Supreme Court, the
lack of a right to counsel in proceedings involving
deprivation of a non-liberty interest is still merely a
"presumption," Lassiter v. Dept. of Social Services, 452
U.S. 18, 27 (1981). Due process reguires in any event that
respondent be allowed "to meet [his] adversary on equal
footing in a full and fair hearing," Alta-Dena Dairy v.
County of San Diego (4th Dis., Div. 1, 1969) 271 Cal.App.2d
66, 77, which clearly implies the right to counsel in this
case given the extensive involvement of attorneys in a year-
long process leading up to the filing of charges in this
case. Moreover, the constitutional due process right to
counsel in these proceedings is explicitly codified in the
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explain the large gifts involved. Cf., Mosk v. Superijior
Court (1979) 25 Cal.3d 474, 494.

In addition, the forced disclosure of information
concerning funds raised for legal defense raises questions
about interference with the attorney-client privilege
(Evidence Code § 952).

Finally, it should be noted that the Fair
Political Practices Commission has discretion to set, by
rule, the timing of required disclosure of gifts to a public
official. (Government Code § 87203).

The apparent constitutional clash, which would
render the disclosure requirements of the Political Reform
Act unconstitutional as applied to this case, can be
avoided, however, under a proper construction of the
relevant statutes and requlations. The teE? "gift" (defined
in Government Code § 82028 as "any payment2/ to the extent
that consideration of equal or greater value is not
received," excluding "informational material”) need not
include payments to a legal defense fund at all, since such
payments do not necessarily provide anything "of value” to
an individual who would be entitled to counsel even if he
couldn't pay, and does not obtain any tangible or intangible
benefit unless he actually prevails. Moreover, the time, if
at all, when my client will receive any benefit from such a
payment, will be when the proceedings before the Judicial
Performance Commission are resolved in his favor.

Therefore, it is submitted the FPPC should, and to
avoid constitutional conflicts must, construe the reporting
requirements of the Political Reform Act as exempting the
reporting of contributions to a legal defense fund earmarked
for defending proceedings under Article VI, Section 18 of
the Constitution under the facts of this case and, in addi-
tion and in the alternative, as precluding any reporting
requirement under such rules unless and until my client
receives the benefit of resolution of the proceedings in his

rules of procedure of the Commission, Rule 910(a),
California Rules of Court.

2/ The Act also defines "payment" as a "payment, distribu-
tion, transfer, lcan, advance, deposit, gift, or other
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favor. FPPC should so rule.

My client has previously raised these issues
before the Judicial Performance Commission itself by motion
and requested therefrom a ruling that he need not report to
FPPC the contributions to a legal defense fund earmarked for
his defense in these proceedings and, additionally and
alternatively, that no such reporting must be made until he
has received the benefit of resolution of the proceedings in
his favor. In his motion (titled "[Client's] Motion for
Order Permitting Relief from Political Reform Act Require-
ments as Interpreted by Fair Political Practices Commission
Officers and for Other Relief"), my client also made the
following request:

"[Client] notes that it might be
argued that he should approach the FPPC
for such a ruling after full disclosure
of the relevant facts rather than to
approach the Commission. That course of
action, however, is precluded by author-
ity depriving him of the right to waive
the confidentiality of these proceed-
ings. Mosk, supra. Therefore, if the
Commission is of the opinion that FPPC
should be consulted with regard to this
motion, respondent stands willing to
serve counsel for FPPC provided an
appropriate order permitting such
service and limiting FPPC's right to
disclose the matter further is forth-
coming. Additionally and alternatively,
if the Commission deems such a course
appropriate, and issues an order permit-
ting limited disclosure to FPPC and tem-
porarily staying these proceedings, res-
pondent will seek appropriate relief
from FPPC pursuant to Government Code
§ 83114."

My client, by counsel, has received a response
dated March 21, 1986, which reads in relevant part as
follows:

"The members of the Commission have
considered [client®s] Motion for an
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Order permitting relief from the Poli-
tical Reform Act requirements dated
March 12, 1986. You are advised that
the Commission has concluded it is with-
out Constitutional or other authority to
provide the relief sought."

The proceedings before the Judicial Performance

Commission are presently set for trial April 21, 1986.
client will be unable to complete trial preparation or

discovery by that date unless prompt relief is granted.

Accordingly, it is requested that a prompt response be
forthcoming.

Yours ve%ylﬁruly,

Ephraim Margolin

EM:Dtg

cc: Client
Judicial Performance Commission
Masters
Assigned Deputy Attorney General

My



