California
Fair Political
Practices Commission

June 3, 1986

Michael A. Plisky, Councilman
City of Oxnard

300 W. Third Street

P.0. Box 5282

Oxnard, CA 93031

Re: Your Request for Advice
Our File No. A-86-149

Dear Mr. Plisky:

Thank you for your letter requesting advice concerning your
duties under the conflict of interest provisions of the
Political Reform Act.l/

QUESTION

You are considering running for the Office of Mayor of the
City of Oxnard. Your wife is the elected City Clerk of
Oxnard. You have asked whether you have a conflict of interest
under the Political Reform Act if you are the elected Mayor and
your wife is the City Clerk.

CONCLUSION

The Political Reform Act does not prohibit you from serving
as Mayor if your wife is City Clerk. However, you would be
required to disqualify yourself from participating in any
decision to discipline your spouse, or to set a salary for your
spouse which is different from salaries paid to other officials
of the City in a similar position.

1/ Government Code Sections 81000-%1015. All statutory
references are to the Government Code unless otherwise
indicated.

428 J Street, Suite 800 ® P.O. Box 807 Sacramento CA 95804-0807 ® (916)322-5660
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ANALYSIS

Section 87100 prohibits any public official from making,
participating in, or using his official position to influence
any governmental decision in which he knows or has reason to
know he has a financial interest. A public official has a
financial interest in a decision, and therefore must disqualify
himself from participating in that decision, if the decision
would have a reasonably foreseeable material financial effect
on the official or a member of his immediate family, or on any
of the following interests:

(a) Any business entity in which the public
official has a direct or indirect investment
worth one thousand dollars ($1,000) or more.

(b) Any real property in which the public
official has a direct or indirect interest
worth one thousand dollars ($1,000) or more.

c) Any source of income, other than gifts and
other than loans by a commercial lending
institution in the regular course of business
on terms available to the public without regard
to official status, aggregating two hundred
fifty dollars ($250) or more in value provided
to, received by or promised to the public
official within 12 months prior to the time
when the decision is made.

(d) Any business entity in which the public
official is a director, officer, partner,
trustee, employee, or holds any position of
management.

(e) Any donor of, or any intermediary or agent
for a donor of, a gift or gifts aggregating two
hundred fifty dollars ($250) or more in value
provided to, received by, or promised to the
public official within 12 months prior to the
time when the decision is made.

Section 87103 (a)-(e)

Therefore, under the Political Reform Act, you are not
prohibited from serving as Mayor when your wife is City Clerk.
However, you may be required to disqualify yourself from
participating in certain governmental decisions.
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Generally, the Political Reform Act prohibits public
officials from making decisions affecting their private
financial interests. Pursuant to Section 82030, "income" is
defined to exclude salary from a government agency. Therefore,
your wife's position as City Clerk would not usually create a
conflict of interest situation for you.

Commission regulation 18702.1(a) (4) (copy enclosed)
prohibits a public official from participating in any decision
which would foreseeably increase or decrease the personal
expenses, income, assets or liabilities of the official or his
immediate family by at least $250. However, that regulation
also provides:

(c) Notwithstanding subsection (a) an official
does not have to disqualify himself or herself
from a governmental decision if:

* * *

The decision only affects the salary, per dienm,
or reimbursement for expenses the official or
his or her spouse receives from a state or
local government agency. This subsection does
not apply to decisions to hire, fire, promote,
demote, or discipline an official's spouse, or
to set a salary for an official's spouse which
is different from salaries paid to other
employees of the spouse's agency in the same
job classification or position;

2 Cal. Adm. Code Section
18702.1(c) (2)

Therefore, a decision to increase the salaries of all
elected officials in the City of Oxnard would not create a
conflict of interest situation for you, even if it would
increase your wife's income by $250 or more. Similarly,
decision which affects the City Clerk's budget, but does not
change your wife's salary as City Clerk, would not require your
disqualification. However, a decision to discipline your wife,
or a decision to increase or decrease only her salary, as
opposed to the salaries of all elected City officials, by $250
or more per year, would require your disqualification. See
Advice Letter to Lance Olson, No. A-85-242, copy enclosed.

This advice is limited to the interpretation of the
Political Reform Act. You should consult the City Attorney
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concerning Government Code Section 1090, which prohibits public
official's from making contracts in which they have a financial
interest.

If you have any further questions regarding this matter,
please contact me at (916) 322-5901.

Sincerely,

Pt £ Dt ctveo

Kathryn E. Donovan
Counsel
Legal Division

KED:sm
Enclosure
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CITY COUNCIL © 360 W. THIRD STREET » P. O. BOX 5282 » OXNARD, CALIFORNIA 93031
MICHAEL A. PLISKY, COUNCILMAN

April 25, 1986

Robert Leidigh. Esg.
General Counsel's foice
Fair | 07ﬂf?ba1 Practices Commission

L]

ear Mr. Leidigh:

A
7~

I was elected at-large to a four-year term as an Oxnard City Councilman
1

in November 2?84 Subsequently, I married &b LCJafrunzas. re-elected
at- “arge tec a four-year term as Oxnard City Clerk in Hovember 1984, who
is the u@pawrﬂ nt head for her office. Prior to being @iCﬁf@a to the
City Council, I received advice from the Oxnard City Attorney indicating
there would be no conflict of interest if a Councilman and City Clerk in
the same jurisdiction ﬂaf”7@d heve attached a copy of the information

I C
presented to me by the City Attorney for your review.

Sz

I am now considering runnring for the office of Mayor, which is direct
elected at-large for a two-year term of office. Prior to making a
decision, I have the following questions as they pertain to the
Political Reform Act of 1974, and I would iike to direct them to your

A

office as suggested by our f?*/ Attorney.

conflict of interest if 1 am elected Mayor and my

1.1
t terk?

wife is

2. Would I be prchibited from voting on the following situations:
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sary, adnbstes (but not preseribe or furnish)

his Jdirece care in any ofhce or medic

se pharmaceuricals for dhac purpase 1o a
pury

person under al facility he deems medically appro-
priace. ra any person ar any phice in (erqin Cmergency suations, and to persons kepe
under resceatat ard conerol toostare lsteuricns or o these waey or county tals or stae

Prisoens.

Opinion No. 82-203—May 13, 1982

5 AND FINDING OF

SUBJECT: N T UNDERSTANDII
H RESPECT TO SUPERINTENDENT OF
[

B

CONFLICT OF INTEREST WIT

SCHOOLS —~Gov C § 1090 does not prehibit the Santa Cruz Ceounty
Superimoﬂdﬂm of Schools from agreeing 1o medily the current memo-
randum of understanding between his office and the classified employ-
ees af his office, nor does it prohikit him from entering into a new memn-
randum of understanding should he be reelected. The “'rule of
-cessity 15 apphcah‘:% to the current memorandum of understanding.
' gxception to Gov C § 1090 contained in Gov C
091 .5{ak6) would apply to a new memcrandum of understanding
uid he be reelected. Insotar as it prehibits diserimination in employ-
ment because of marital status, the Calitornia Fair Emrloyment and
Housing Act dees not prohikit a finding of contlict of interest with re

to the supenntendent of schools and his wife.

~
A A
[

EMORANDU ,1(
\

i

=
he “non-interest’

Requested by: COUNTY COUNSEL, SANTA CRUZ COUNTY

Opinion by: GEORGE DEUKMEJIAN, Attorney (General

Clayion P. Roche, Depulty

The Honorabte Clair A. Carlson, Councey Counsel, Santa Cruz Couary, has fequest-
ed an opinion on che following questions:

The Sanca Cruz Couney Superintendent of Schools, who was etecced o a four-

vear term cemmerang m Javuary 1979, 1s che employer and appoindngz auchericy for all

classihed vl s

rvice emplodvees 1o his office. The currene memorandum ot underscand-
ing eatered inte berween che superincendenc's office and hie classified e‘n*yl(‘n‘«w; relating
to wases, haurs wnd conditons of anploymenr remains in ferce unad June 30, “‘?l‘ bt
is subject to modification wich respecc to employee salaries. Does secrion 1090 of che
Coverninent Code !

prohibic the supenintendenc from agreeis

Wocurrent

memorandum of gnaderstanding, or entering 1nca a new ane should he by rechicred,

ssificd employee in his office 1n August 1981, whose repure

wirh his office commenced i November 10819

e rrovisions of the Califormea Far Eraployment and Housie A windh
crobiir disenminarion mocinplovment bocause of marital status predode 5o neding of
i { t =

; ‘ . irrer . - .
vt of angerest swueh cospece to the supennendent of schonls and B witer
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CONCLUSIONS

1. Secon 1090 of the Government Code does nor prohibic the Sance Crs

Supermeendens of Scheols from agrecing o modify the currenc memonnding of o

standing beesvern his office and the classified employers of his office, nor dees npr

bim frens entenng inso x new memornndum of understanding should he be revlecred A

to the currene memorandum of understanding, the “rule of necessite™ wonld be spplas

ble. As to @ tew memorandum of understanding should he be rex the “non-inser

est’ exception to section 1090 of the Government Code contained in section 1001 3
subdivisien (a)(0) would be applicable at such time.

2. The California Fair Employment and Housing Act, insofar as it prohibiss die-
criminauon in employment because of marieal status, dees nor prohibic a fnding of cone

flict of interest with respuce to the superintendent of schools and his wife.

ANALYSIS

Santa Cruz County has an elective county superintendenr of schools (heretnarer

“superintendent’). (See, Cal. Consc, are. IX, § 30 The prese

nt SUP':HY\((‘(H{{‘(’.( AU

clected for a four-year term on November 7, 1978, and he assumed office in Jantn
1979.
. b

In Santa Cruz County the supenntendent is the employer and appeinting power for
the emplovees assigned to his office. Such employees are classified civil service emplov-
ees. On August 9, 1981, the superintendent married a classified emplovee who serves as
a secretary to a lower management employee. His wife, who accordingly does not serve
under his direct supervision, was {nitially hired in November 1980 and acquired perma-
nent civil service status six months later.

The present Memorandum of Understanding (hereinafter " MOU™'Y entered into
between the superintendent’s office and the employees of his office pursuant o the Rod-
da Act (Gov. Code, § 3540 ¢f seq.) relating to wages, hours of employmene, and orher
terms and conditions of employment remains in force until Junz 30, 1983, However. b
irs terms, 1t is subject to modification with respect to salary for fiscal years 1951-82 and
1982-83.

The first question presented is whether section 1090 of the Government Code pro-
hibits the supenntendent from agreeing to modify the currene MOU, or prohibirs him

-
-~

from entering into a new one should he be reelected, while his wife continues in her
service employment.

' Pursuant ro the provisions of Educarion Code section 1318 ¢f seq.. the board of supervisors mav pro-

vide by ardinance that empioyvees assigned 15 the office of the county superintendent of schnals shal cease o b
county emphiyees. Instesd, they ate 1o be emploved by the county supetntendenc of schools Gpon th
lishment of a sep budier for that office. Nen-cetuficared emplovees such as the supenintendent s wife
in ate theres iove sedance wich che provisions of secuons 4000 of jeg RN
; < 13110 I the county has a menit svatem, che law requires thie
also have a sent system (EdL Code, § 1317 Thigas the case i

€A

i54i) e seq }

vees i bes offiee (Gov O

as the “empiover  of che affected emp

subd (k)
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Te s the concluston of chis office thae seceion 1090 prolubits netther of these otlicial
actons by che supermneendent despiee his wife's continued emplovment. As to the current
MOU, we condude thar the “rule of secessity”™ would apply. As to a new MOU should
he be reelected, we conclude that the “non-interest’” exceprion to secrien 1090 of the
Government Code contained in seccion 1091.5, subdivision (a}(6) would apply at such

trme.

Section 1090 ef seq. of the Government Code, which proscribes contactual contlices

of nterese. provides:

“Mermbers of the Legislature, state, connzy, distnct, judicial diserice, and
city officers or employees shall not be financially interested in any coniract made
by them in their official capacity, or by any body or board of which they are
members. ... " (Fmphasis added.)?

cuen 1091 of the Governmenr Code then sets forth a number of “remoce incereses™

which will remove the officer or employee from che proscriprions of section 1090 based
upon tull disclasure and abstention from participation to the contract proceedings. None
ot the remote interests are germane to our faces herein. Addiienally, section 10915 sets
torth what may be denominated “non-interests,”” chat is, financial intereses which are
spectficallv excepred from the proscription of section 1090, One of such non-interests 1s
relevant to our facts. Section 1091.5, subdivision (a)(6), provides:

(1) An officer or employee shall not be deemed to be interested in a

contrace tf his or her interesc is any of the following:

“{6) That of a spouse of an officer or employee of a public agency in his
or her spouse’s employment or office holding if his or her spouse’s employ-
ment or office holding has existed for at least one year prior to his or her elec-

i

tion or appetniment. . . .

>mee the superintendend’s wife was hired afrer he was elected, this “non-interest’” provi-

s1on 1s factally noc applicable,

With respect o section 1090, e muset first be determined whether the county su-
rerntendent of schools by virtue of his dudies with respect to MOU's may be said o
have a contracezal interest in his wife's employment.* The law is clear that such bargain-

21 is o be noted thar the coures do not give a technical meaning to the “making” of the concrace, buc
Aulude partiapanon theren share of the accual execucion of the contrace. (See. Stigad/ v, Cioy of Tafz (1962) 58
val 2d 569, Gty of Imperial Beach v, Bailey. supra, 103 Cal. App. 3d 191, 193, Mrilbrae Asi'n for Rendential
4 Milibrae £1968) 262 Cal. App. 2d 222)

‘urviral v Criy

We also nnte pacenchencally che inapplicabilicy of ather conflice of interest searutes applicable o lacal
ffiods Sectron 1126 of the Gavernment Code which prohibies a local othicer or employer from erpaging in
puinnde acavines for compensanon s facially inapplicable and also does noc appiy to an elecirre vt~
ctwn 87100 ¢f req. of the Government Ciede which peohib-

government decision he either makes or influences s
ent would have wouid be in bis

aded fram thre purview of these

sodicr
Cuer e od Ops Cal Auy Gen, 793 (19811) §

however, receiveid from a public entry 15 exc

Celens osee 61 Ops Ay, Genn 412 (1978))

1 , ; . - .
Here we would pome oar char a famuily rebaoanship, wachoot rsmprc—u\{ Ananuial interesis. has bezn
ce av nut giviag rese o a legal conflice ot inresest. (See, e g, 2R Ops Lal Arry

cemed n e past by this o
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Connry ot Somoma (1979) 23 Cal. 3d 296, 304, Giendale City Emplovees” Nun Dneo v,
Crey of Glendade (1975) 15 Cal. 3d 328, 334-338; Chuia Vista Police Gfficers” Assn. v,
Cole 11980 107 Call App. 3d 242) Such a centract executed by the supenntendent
would naturally affece the terms and conditions of his wife's employment.*

iy agreements are contraces, (See, Somoma County Orgamization of Public Emplovees v

Accordingly, we must next determine whether the superintendent would have an
inevitable and inescapable financial interest in his wife's employment by virtue of an
MOU. Absent an agreement making her earnings her separate property, his wife's earn-
ings while they are living together would be community property in which he would
have an equal interest. (Civ. Code, §§ 5103, 5105, S110, 5118.) However, even if the
superintendent and his spouse entered into such an agreement, his wife's earnings. al-
though her separate property, would still be liable for the necessaries of life of cither
spouse and construte a financial incerest.” (Civ. Code, §§ 5121, 5132.) The leading
case, Nieicen v. Richards (1925) 75 Cal. App. 080, which 1s still viable law, so held * 1t
alse involved a county superintendent of schools and held that such superintendernt
could not hire his wife as a supervising rural teacher by virtue of section 920 of the
Poliucal Code, the predecessor to section 1090 of the Government Code, despire the fact
that his wife's earnmps were, by apreement, considered her separate properry, Therefore,
so leng as the superintendent and his wife continue tn a normal marriage relatonship.
there 1s no way he can avoid being “financially interested’™ in his wife's earnings, and
hence her employment, within the meaning of section 1090 of the Government Code.

The foregoing discussion has isolated the porential contractual interest and financial
interest of the superintendent in his wife’s employment. However, section 1090 of the
Government Code sull requires thac he actually make a contract in his official capacity in
which he has a financtal interest. (Cf. City of Qubland v. Californiz Const. Co. (19-40) 15
Cal. 2d 5G9, 577; Pesple v. Deysher (1934) 2 Cal. 2d 141, 146, 150) We are not -
formed as to when the present MOU was entered into. However, a determination thereot

1s not critical to the question presented which looks only ta possible present or future
conflicts of interest.

Criucal, however, would be any medifications of the present MOU which would
require the approval of or participation of the superincendent, and which would involve

Gen 168 (1956): 21 Ops. Cal. Arty. Gen, 228 (1953); compate Kimura v Rokertr (1979) 89 Cal. App. 3d
BYV and Reece v. Aleoboisc Bev. ete. Appeals Bd. (1976) 64 Cal. App. 33 675)

¢ Cf 36 Ops. Call Arry. Gen. 121 (1960). hiting of aivil service employees deemed “contact™ withsn
the meamng of secuon 1090 of the Governmene Code; Atey. Gen. Unpub, Op. L ¢0-18, LB 3066 p i
member of board of supervisots could not be appointed as property agent for county because of board's contre:
of salary and terms of employment of the positon.

$1n ) Ops. Cal. Arty. Gen. 412, supra, we pointed out that Coutier v. Board of Fducation. supra. S0
Cal. App. 3d 445 did not atfect the holding in Niefien v. Richards. We scated (ar p. 422).

“Inscfat as che court of appeal in Caudler did not discuss not attemipe to distinguish MNeeleen
v Rihards supra. 75 Call App. GBO, we note that that case involved a conthice of ntetest ques-
ton sath respect 1o 3 county supetintendent of schools, not a schoet beard member C

lv, the case was decided under the predecessor provisions o section 1090 ot the Governir

Code, and common law punciples, and nor the predecessars to the preser ateon Code
sions that are contrnthing herein, Thetefore, the Niedren case cannot be o

conthicr with the Coulzer case.’”

asidered o ben direer

Addmonativ, the peminent commumty propetry law as discussed 1n
(See abso, e, Credir Bureau of Samta Monsca Bay Duse, {ac. v, Tervanora (189713 15 Cal
comprere discussion on this point)
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ar enhance his wife’s, and hence his own, financial intereses. As pointed out in Acorney
General's Unpublished Opinion LL. 60-18, swpra, the ability o control the salary or
other terms of employment of an employee falls within the ambit of section 1090, (Sce
also, Ciry of Dnperial Beach v. Bailey, supra, 103 Cal. App. 3d 191, renegodation of
concessionaire contract; 3 Ops. Cal. Arty, Gen. 333, 334 (1944), re modifcations of
teachers’ contracts; Arty. Gen. Unpub. Opn. 1L, 73-197, re maodification of Williamson
Act contracts) In short, changes in the MOU could involve conflicts of interest with

respect to the superintendent and his wife under section 1090 of the Governmenr Code.

Does that mean that because of such eventuality, either the superintendent or his
wife must resign to avoid such conflices? In our view, the answer (s no. Both may retan
their public positiens. The superintendent may perform his requisite duties wirh respect
to the MOU by virtue of the “rule of necessity.”

The “rule of necessity’” can present an exception to conflice of interest statures. This

. PN . . - . . . &

rule had its origin and has been primarily found and applied in cases involving courts
and other judicial and quasiqudicial bodies.” As noted in Arkins v United Seates (Cr. Cl.

1977) 556 F.2d 1028, 1036:

“The rule of necessity was a part of the English common law and has
been traced back te 1430 and the Year Books ... The rule, simply stated,
means that a judge is not disqualified to try 2 case because of his personal
interest 10 the matter at issue if there is no other judge available to hear and

decide the case.”

The rule. however, has not been restricted to judicial bodies, or administrative bodics
acting judicially or quasi-judicially. Tt has been applied by both the coures and this ofhce
to situatons where an adminiscrative officer has been required to ronsrace in his official
capacity when enly he was authorized to act and it was essential ro the government that
he acr. Thus in a leading California case on the “rule of necessity,” Caminesti v, Pac.
Mociuad Ins, Co. (1943) 22 Cal. 2d 344, the insurance commissioner was appointed con-

servator of Pacthe Murual, an inselvent insurer, pursuant to statutory autharity. As con-
seevator. the court held that he was permitted to make coneracts with respect to Pacific
Murual despite the fact that he personally held policies with such companv. The court
deemed the “rule of necessity” to be applicable despite the proscription af section 920 of
the Political Code, the predecessor to section 1090 of the Government Code. The court

reasoned:

“The sele question in the present case ts whether section 920 precluded
the commissioner from making contraces relating ro Pacific Mutual, for if must
be concedvd that persons may hold the sffice aof commiscioner althoigh they oun
padicies pr compantes subrece 1o the wct. (Prior to 1941 seccion 12901 of the

trisurance Code provided "An othecer, agent, or emplovee of an iasucer is not
S Glen v Co

3 ALR 1476

CYORDY 27 Cab 3 532, 937, Aob v

[N
See, e g,

Seperciv (vl ¢

ipren v Crevaf Lang Beaes GOS0 40 Cal 2d 235 2832248 Menmre v Cary Coamdd
2Cal App 24 RIDHEH

L staturory apphaioon of the rule;

Seecew, T
VI THT e Cal App 3 RS 353390, Brevbrnuarz v Cony of Sanra Crex 01969
Barbin v Brurg of Gpomerrs 119093 309 Cal App 24 TS 31 invely

Sosmred v WA TDRRY RO Cal App 24 489, 493
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eligible ta the office of cormmissioner,” burt it did not render anyone incligible
because of ownership of policies, and in 1941 the section was clarified to spe-
cifically permic such ownership.) The Legisiature has directrd that certain pra-
visions of the Insurance Code, including the sections authorizing voting trusty and
rebabilitation agreements are to be carried into effect by the commissioner. If the
compitssioner were disqualified to act with respect 1o delinquent insurers in which
he Folds policies, such insurers and their creditors and policyholders would be de-
prived of manv benefits of the cade. No other officer is authorized 1o perform the
comrtissioner’'s duties, and if he cannst act, bis agents or depusies wonld likewyse
be disqualified. In such a situation it must be assioned that the Legislature in-
tended that the commissioner act regardless of the possibility that be might hold
policies in the delinguent company. [251 As said in 42 American Jurisprudence
312 "There is an exception, based upen necessity, to the rule of disqualifica-
tion of an administrative officer. An officer, otherwise disqualified. may sdill
act. tf his failure to act would necessarily resuls in a failure of justice.” The rule

ot necessiey has been applied in chis stace to members of municipal bodies

charged wich hearing proteses in connection with street assessmenrs. (Federal
Construction Co. v. Curd, 179 Cal. 489 {177 P. 469, 2 A.LLR. 1201}, o/
Nider v. Homan. 32 Cal. App. 2d 11, 17 {89 P.2d 136]).) The rule is nort
contined to officers exerasing quasi-judicial funceions. ... " (Emphasis add-

ed.)?

Wich respect to concracrual conflicts of interest the “rule of necessity” may be said
to have ewo facets, The first, which is not invelved hetein, arises to permit a governmen-
til agency ro acquire an essential supply or service despite a conflict of interest. The con-
tracting ofhizer, or a public board upon which he serves, would be the sole source of
supply of such essential supply or service, and also would be rhe only official or board
peemiteed by law co execute the contrace. Public policy would authorize the contrace de-
spice chis conflice of incerest. (See 39 Ops. Cal. Atty. Gen. 604, 619 n. 18, and opinicns
cited cheren.) The second facet of che doctrine, exemplified in Caminetts v. Pac. Murual
Ins. Co.. supra, arises in nonprocurement situations and permics a public officer to carry
out the essential duries of his office despite a conflice of interest where he is the only one

who may legally act. Te ensures that essential governmental funcrions are performed even

where a contlict of incerest exises.”

Reasoning from the Caminerti case, and che principles stared thetein, we believe che
supenintendenc is qualified o act wich respect to his employees in cases where only he
can tegally ace, such as wich respect to the MOU. Ocherwise, no acuon could or reonid be
teden. Adl of the emplovees of his office would then be denied the beneties of collzcrive
barvunmng under the Rodda Ace or che benefirs which mighe be derived from wage ad-
wstments ander the current memorandum of understanding. The need for the applics-

non af the Vrule of necessity” in such cases is parent.

Dary Vadley (1008 165 Cal Ary

v, e, Gnsaiver v Ciry o
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It might be urged. however, that the Vrule of necessity” should not be applied o

our faces herein ban ause the superintendent caused his own “conflice” by marrying an
emplovee 1n his othee, Qur research has disclosed no such limiacion upon the rute. For-

thermore, the .’tpphmuon of such a limication would mean rhac the supertintendent

should resign 1o both avoid the conflice and assure thac essential governmental funcrians

H . to
will conunue to be performed.

We belicve, however, chat at least under the facts heretn, che superinrendent need
not resign. Firse of all, as an elective official, he has been placed in ofhice by the people.
The clectorate have a righe to expect thar he will serve unless he voluntarily cesigns from
office ar is removed from office under clearly established procedures for removal (e g,
recall by the eleccorace, see Elec. Code, § 27000 ef seq., or removal for willful or corrupt
misconduct in othu:rf. Gov. Code. § 3060 ef seq.). Secondly, che fact of marriage o an
emplovee in his office constitutes neither a disqualification for running for such office not
from contunuing in office. (See Ed. Code, § 1207.) And finally, since the United Stares
Supreme Courc has recognized that the “freedem o marry has long been recognized as

one of the vital personal rights to an orderly pursuit of happiness by free men™ and thac

“[mlartiage is one of the ‘basic civil rights of men,” fundamental to our vesy existence
and survival”™ (Loving v, Virginia (1967) 388 US. 1, 12), we should avoid an interpre-
tatton of che law which could be construed as an impediment to, and a punitive measure
taken becouse of. marriage, (See also, Zablscke v. Redbail (1978) 434 US. 374 Armly

rule of necessity’’ permits us o

cstablishing a constitutional right to marriage.) The

avord such a construction.

Finally with respect o question one, we tutn to the possibility of the superinten-
dent entering into a new MOU wich his classified employees should he be reeleceed this
vear and commence a new term in January 1983, The torezoxng feasonINg Wo uld be
cqually applicable w a new MOU. However, because of the provisiens of secticn
109 1.5, subdivision (a)(6) there would be no need o apply the “rule of necsssity. " It is
to be recalled that that provision seates rthat an officer or employee is not interested in an
emplovment contrace of his or her spouse within the meaniag of section 1090 “if his or
her spouse’s employment or officeholding has existed for at least one vear prior to his or
her clection or appointment.” Although the provision was not applicable durm!7 the su-
perintendent’s presenr term, since his wife had been hired after he was clecred, it would

clearlv apply to his election o a new term.

The second question presented (s whether the provisions of the California Fair Em-

rlovment and Housing Acr which prohibic disceimination in employment by reason of

" One mghe also uree char, aleernacively, his wife should tesign to avord any conflice. We reece such an
Aierogtive for several reasons, Firse ol all, any conflice which mghe anse under seciion 1090 the Guvern-
ertneendenc's othaal acoen, nac h\s wife's. Mr('rr‘ ¢ should
el to resipn when she herself would be dewe nothing | acred
reat vl service empliovee. As such she has the o he
sined Employees of the Sanca Cruz Couney Otfice of Educanion,”

men Code would be wieh respece o the

font b req
camtv, she s a pura
-E s warh the Mere Sysrem Rates tae CL

u,‘mmmm\l oy m aceor-

cnvten 0 BOEY ef reg

In thas reapect, we note chae in Arrorney Gereral's Unpabl »}'61 ()rm on I TO-Z0 i was e o
SAC A gpeacy . wensisient wirh rthe vil Seevice uid e 1) y bar dlose reiatives cither
Bl or marrsce from woork SHTE JLONCY 41 positons t m Such an

Gt potisen rile bas acr been adopred m Sana Craz Cou nty wirh respece to employees of the superinten-

et ot s honds
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faws ro the supenn-

marital stacus would preclude the application of confhier of interes:

tendent and his wife,

The California Fair Employment and Housing Act is contained in seceion 12900 o
seq. of the Government Code. Scction 12940, subdivision (2) and subdivision (1%3)

contain the pertunent legal provisions. They scate:

sased upoa a bona

"It shall be unlawful employment practice. un!
fide cocupational qualification, or, except where based upon applicable securi-

ty reguladions established by the United States or the State of Califernia:

‘(a) For an employer, because of che race, religious creed, eolor, national
origin, ancestry, physical handicap, medical condition, mantal stacus, or sex of
any person, to refuse to hire or employ the person or to refuse to select the
person for a training program leading to emplovment, or to bar or to dis-
charge such person from employment or from a tratning proeram leading o

employment, or to discriminate against such person in compensagion of in

terms, conditions or privileges of employment.

“(3) Nothing in this part relating to discrimination on accouat of mari-
tal stacus shall either (1) affect the right of an employer to reasonably regulace,

S 11

for reasons of supervision, safety, security, or morale, the working spou
the same department, Jivision, or facility. consistent with the rules and repu-

lations adopred by the commission. . . .

The Fair Emplovment and Housing Commission has adopeed adminisceative

lations which are contained in sections 7286.3 through 7296.4 of title 2 of the Calitor-
nia Administrative Code. As pertinent to our inquiry, subchapter 7 of such regulations

(8§ 7292.0-7292.6) applies to “mariral status discrimination.”

Section 7292.5 of these regulations provides:
72925, Employee Selection.

“(a} Emplovment of Spouse. An employment decision shall nor be
based on whether an individual has a spouse presently employed by the em-

plover except in accordance with the following criteria;

(1) Yor business reasons of supervision, safety, security or morale, an
emplover may tefuse to place one spouse under the direct supervision of rhe

other spouse,

“or business res 5 Of SUPCTVISION, securty or 1w

oda

ale, an emplover

o place both spouses in the sarme dvpatmenc. division or {aahin

ctrosf anterest ot other hazards preater for

vives poreniral conf

married couples chan for other persons.

ynuddition for Co-Emyg

or shall m

marey,
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mintrnize problems of supervision, safety, security, or morale.”” (Emphuasis

added.)

It is clear that rhese laws and regulations do not preclude the application of conflice

of interest laws.''

Opinion No. 82-309—DMay 18, 1982

SUBJECT: REIMBURSEMENT FOR FROPORTIONAL ALLOWANCE
FOR SALARY OF DISTRICT ATTORNEY —Reimkursement for a pro-
portional allowance for the salary of a district attorney who has ally
engaged in an activity under Pen C § 4700 is authorized under hd[ sec-
tion,

Requested by: DISTRICT ATTORNEY, LASSEN COUNTY

Opinion by: GECORGE DEUKMEJIAN, Attorney General
Antheny 5. Da Vigo, Deputy

The Honorable Paul R. DePasquale, District Attorney, County of Lassen, has re-

quested an opinion on the following question:

Is reimbursement for a proportional allowance for the salary of a district actorney
who has personally engaged in an activity under Penal Cede section 4700 autherized

under thar sectton?

CONCLUSION

Retmbursement for a proportional allowance for the safary of a districe attorney
who has personally engaged in an activity under Penal Code section 4700 is authorized

under that section.

ANALYSIS

In 53 Ops. Cal. Atty. Gen. 180 (1970) we considered the provisions of Penal Code
section 4700 as 1t then appeared.! It was determined that reimbursement to the cou

Tieis significant to nete thar ar least twe California cases have sancuoned whar may arguzblv be called
“margeal starus disciiminanon’ where contlices of 1nterest were wavolved. (See, Kimura v. Roberts, supra, 89
Cal App. 3d 821, 874, wife properly remaved from plannming commussion when husband elected wa ary coun-
hor of interest) Te was the wer of her hasband 1 seekmg oue the ofve of ary
1 mecharsm. le was not
fie Bevo ercs Appeals Bd.

al because of pervasive «
veuncihman and the facr chac he was elected w thac otfice which rhg;f‘rnl the rermsc
g arcrape of Komura s staros of being marceed, as such.; Reere v Alcabe
Cal. App 3d 079, rale which prohibiced wite of sherf's rhm'(mmr tgpector s well as 1nspeceor
from pwring bguot heense keld constirunianal because of porennal “conthers of nrerese.”

Wit respect 1o federal o, and cases under Trele VI of the Federal Givil Riches A nn
SCAS ahich found eo legal empiovment “discuminanon by rea
coirse’ tule, s R, ’/.r[,wr v Trans Worid Avdines, inc. (Bch Cor, $) 529 F
[ibbey-Guens-Ford Co. (Tth G 1977Y 562 F 24 494, 498-500.

2d s

The sectuon then provided



CITY OF OXNARD
FEBRUARY 1984

CITY CLERK

DEFINITION

As an elected official, to assume responsibility for the overall planning,
administration and operation of a variety of functions of the City C]erk‘s'
Office prescribed by the City Council and by-laws of the State of California.

SUPERVISION RECEIVED AND EXERCISED

Administrative direction is provided by the City Council through the City
Manager.

Responsibilities include supervision of paraprofessional and clerical staff
assigned to the City Clerk's Office.

EXAMPLES OF DUTIES - Depending upon assignment, duties may include, but are
not Timited to, the following:

Serve as Clerk to City Council.

Develop and implement office procedures and systems.

Provide notary service; issue marriage licenses; receive passport applications.
Administer oath of office to elected and appointed officials.

Supervise the preparation of the City Council, Redevelopment Agency,
Parking Authority, and Housing Authority agendas; attend meetings; and,
record and communicate all Council legislative actions and proceedings
in meetings, ordinances, resolutions, minutes, and indices thereof.

Conduct elections; coordinate and advise public officials, candidates for
the office and the public of election matters; and handle related matters
pursuant to the Elections Code.

Certify authenticity of municipal corporate documents for public officials,
governmental agencies, courts, and the general public; maintain custody of
corporate seal; responsible for the publication and posting of legal public
notices. Record and certify ordinances, resolutions, agreements, deeds, and
other official documents.

erve as file and audit officer for election campaign reports and statements
f economic interest for designated employees, certain appointed officials,
officeholders, candidates, and committees; coordinate City Council, City
Manager, and Planning Commissioner filings with Fair Political Practices
Commission.

-
<
>
0

Be responsible for file controlling date for certain events regarding agree-
ments, contracts and bonds. Supervise purchase and contract bid openings and
bonding.

Act as §ecrepary ta the Industrial Development Finance Authority; take and
transcribe minutes of the Authority.
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CITY CLERK (continued)
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EXAMPLES OF DUTIES

Perform p]anning; coordination, budgeting, supervisorial and training
responsibilities in administering the City Clerk's functions under
authority of the Government Code, City Council and/or City Manager.

Maintain in protective custody all documents certifying municipal corporate
actions and authority including deeds, contracts, agenda related materials,
public notices, historic documents, etc; assures archieval preservation of
records for public and official use.

Provide a variety of information gathering and records retrieval research
services to the public and public officials regarding elections, local
government legislative processes and actions, municipal corporate history,
Fair Political Practices Commission, filings, etc.

Assist the public and City staff by providing information and research
assistance.

Select, supervise, train and evaluate assigned staff.

Perform related duties as assigned.

QUAL IFICATIONS

Knowledge of:

Applicable Federal, State, and municipal laws and procedures.
Election laws and procedures.

Political reform requirements,

Business English, spelling and arithmetic.

Modern office practices, procedures and equipment.

Principles of management, supervision, training, and performance
evaluations.

Ability to:

Provide information and organize material in compliance with laws,
regulations and policies.

Meet the publiz, understand their questions and provide applicable
informaticon.

Cmmmunicate clearly and concisely, orally and in writing.

Type at a rate of not Tess than 60 net words per minute.
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Take and transcribe dictation at a rate of not less than 100 words per
minute.

Operate a word processor computer terminal and printer.

Experience:

Five years of increasingly responsible office management and secretarial
experience.

Education:

Equivalent to completion of the twelfth grade including or supplemented

by specialized clerical and public administration courses. A bachelor's
degree in public administration or a closely related field would be desirable.

Necessary Special Qualifications

Qualified elector of the City of Oxnard.



California
Fair Political
Practices Commission

May 5, 1986

Michael A. Plisky
City of Oxnard
P.0O. Box 5282
Oxnard, CA 93031

Re: 86-149

Dear Mr. Plisky:

Your letter requesting advice under the Political Reform
Act has been received on May 5, 1986 by the Fair Political
Practices Commission. If you have any questions about your
advice request, you may contact me directly at (916) 322-5901.

We try to answer all advice requests promptly. Therefore,
unless your request poses particularly complex legal questions,
or unless more information is needed to answer your request,
you should expect a response within 21 working days.

Very truly yours,
' Robert E. Leidigh
Counsel

Legal Division

REL:plh

428 ] Street, Suite 800 ® P.O. Box 807 ® Sacramento CA 95804-0807 @ (916)322-5660



