California
Fair Political
Practices Commission

September 23, 1986

Clayton P. Roche

Deputy Attorney General
DEPARTMENT OF JUSTICE

350 McAllister Street, Room 6000
San Francisco, CA 94102

Re: Opinion No. 86-401
Our File No. I-86-181

Dear Mr. Roche:

This is to confirm our telephone conversation of
September 17, 1986. You have completed the draft of your
Opinion Number 86-401 for Assemblyman Byron D. Sher. Mr. Sher
has requested advice on a gquestion involving Government Code
Section 1090. Your only reference to the Political Reform Act
is a footnote pointing out that, in certain circumstances, the
result under Section 1090 may differ from the result under the
Political Reform Act. Such an admonition is appropriate and is
similar to the kind of admonition regarding Section 1090 which
we place in our advice letters.

This agency has no other comments to submit on this matter
at this time. On the subject generally, you may find the
enclosed advice letters to Lance Olson (No. A-85-242)
to be of interest.

Thank you for giving us the opportunity to comment on this
matter. If you have any further questions, I may be reached at
ATSS 8-492-5901.

Sincerely,

Diane M. Griffiths
General Counsel

V/;\ ‘5}{ oL ‘\L’ ‘;‘_; A ’
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By: Robert E. Leidigh
Counsel, Legal Division
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JOHN K. VAN DE KAMP State of California
Attorney General O LA DEPARTMENT OF JUSTICE

350 McALLISTER STREET, ROOM 6000
SAN FRANCISCO 94102
(415} 557-2544

(415) 557-1586

May 22, 1986

Barbara Milman, Esqg.

General Counsel

Falir Political Practices Commission
P. O. Box 807

Sacramento, CA 95804

Dear Ms. Milman:
Re: Opinion No. 86-401

Enclosed is an opinion reguest we have received from
Assemblyman Byron D. Sher. The request consists of an
original request dated February 13, 1986 and a supple-
mental request dated February 27, 1986. Also enclosed
is our partial informal response to the initial request,
dated February 27, 1986.

We delayed requesting the views of interested parties
until we issued Opinion No. 85-1105, which also involves
the changes from the Education Code conflict of interest
provisions to section 1090 of the Government Code, A

copy of that opinion, issued May 14, 1986 is also enclosed.

You are invited to submit whatever views you may have on
the questions presented.

Very truly yours,
JOHN K. VAN DE KAMP

Attorney General
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CLAYTON P, ROCHE
Deputy Attorney General
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CAPITOL OFFICE
STATE CAPITOL
SACRAMENTO CA 95814
(916} 445.7632

DISTRICT OFFICE
785 CASTRO STREET
SUITE C
MOUNTAIN VIEW. CA 94041
1415 961-6031

ADMINISTRATIVE ASSISTANT
BETSY BLAIS SHOTWELL

Asgsemhbly
Calitornia Legislature

BYRON D. SHER

COMMITTEES

CHAIRMAN

NATURAL RESOURCES

MEMBER

CONSUMER PROTECTION
ENVIRONMENTAL SAFETY &
TOXIC MATERIALS
POLICY RESEARCH
REVENUE & TAXATION
UTILITIES & COMMERCE

SUBCOMMITTEE ON TIMBRER
JOINT COMMITTEE ON
THE ARTYS

ASSEMBLYMAN TWENTY-FIRST DISTRICT JOINT COMMITTEE ON

PRISON CONSTRUCTION &

OPERATIONS

February 27, 1986

John Van de Kamp

Attorney General

1515 K Street, Suite 511 I

Sacramento, Ca 95814 - S

Near John: /I;l“;fj'é‘ i Qo
R R i

I wrote you a letter dated February 21, 1986, requesting a written opinion

relating to a conflict of interest cuestion under the Government Code. School

bcard members were recently brought under the Government Code conflict of

interest provisions by virtue of my AR 1849, Ch. 816, 1985 Statutes.

Just after myv letter was mailed, I received the enclosed letter raising
additional cuestions about the Government Code conflict of interest provisions
as they relate to a school board member whose spouse is employed by the school
district. The questions are succinctly stated on page 2 of the enclosed letter.
I would 1ike to broaden my initial recuest and ask you to give me a written
opinion on the auestions raised in the enclosed letter, as well as the question
asked in my letter of February 21. I look forward to receiving your opinion and
want to thank you in advance for your cooperation in this matter.

Sincerely,

BYRON D, SHER, Assemblyman

21st District
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KEiTH V. BREON"®
ROBERT A. GALGAN!"
RICHARD V. GODINO
MARGARET E. O'DONNELL”
DIANA K. SMITH
LOUIS 7. LOZANO
PRISCILLA BROWN
DAVID G. MILLER
SANDRA WOUVER
MARK W. GOODSON
GREGORY J. DANNIS

CELA RUIZ

STEVEN KAISER
SHARON M. KEYWORTH
EMIR UYEHARA

KERRY CUNNINGHAM
SUSANNE K. REED
MARK G INTRIERI
DANIELR FRITZ
BARBARA J BOOTH
BRIDGET A FLANAGAN

"A PROFESSIONAL CORPORATION

BreEoN, GALGANI. GOoDpINO & O'DoONNELL

A PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS
ATTORNEYS AT LAW

February 20, 1986
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Assemblyman Byron Sher
785 Castro Street, Suite C

Mountain View,

CA 94041
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22nd FLOCR. THE SHELL BUILDING
10G BUSH STREET
SAN FRANCISCO. CA 94104
(415) 788-4999

5777 MADISON AVE . SUTTE 310
SACRAMENTO. CA 95841
(916) 334-5654

1539 FIFTH AVENUE
SAN RAFAEL. CA 94901
(415} 459-3008

925 "N" STREET, SUITE 130
FRESNO, CA 93721
(209) 445-1352
VISALIA. CA
(206G 625-2686

2550 VIA TEJON, SUITE 3A
P.O.BOX 7000-267
PALOS VERDES. CA 60274
(213) 373-4857
LOS ANGELES, CA
(213) 642-1123

COSTA MESA. CA
(7143 662-6577

SAN FRANCISCO
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School Board Member Conflict of Interest; AB 1849

Dear Assemblyman Sher:

In speaking with your office,

our firm has been advised

that you are considering requesting an opinion from the Attorney

General concerning Government Code section

1090,

et seq. and the

conflict of interest provisions as applicable to school board

members.

Our law firm represents school boards throughout the

state and issues concerning the new law have arisen with board

members in several of our client school districts.

Particular

issues concerning Government Code section 1091.5 and the
permissible spousal relationships have come up repeatedly.
Because of the recurrence of particular gquestions and their
importance for schools board members throughout the state, we
feel a definitive opinion from the Attorney General is important.

We are aware that the Yolo County Counsel's office has

submitted a request for an opinion on section 1090 (Op. No.

85-1105, assigned in November 1985).

That request concerns the

board member's interest in the collectively bargained agreement
with the bargaining unit of the employee/spouse and the board
member's participation in negotiations for the agreement.

Additional issues have arisen, however, that are not presented in
the Yolo County Counsel's request. These issues involve the
board member's interest in the individual employment contract of

the employee/spouse.



Assemblyman Byron Sher
February 20, 1986
Page 2

Because these particular issues are causing concern for
several board members throughout the state, we would ask that you
include the following in any opinion request submitted by your

office:

Does a prohibited interest in a contract exist in the
following circumstances:

1. A spouse has been employed by a school district for
several years prior to the board member's election

or appointment. After the member's election or
appointment the spouse seeks a promotion or another

employment position with the district.

2. A spouse has been employed as a substitute teacher
by a school district for several years. After the
board member's election or appointment the spouse
wishes to continue annual employment as a
substitute teacher in the district or the spouse

applies for a permanent employment position in
certificated or classified service for the district.

If you have any questions or would like to discuss the
matter further, please do not hesitate to contact me.

Very truly yours,

BREON, GALGANI, GODINO & O'DONNELL
/<W\/\/7 waw O~
Kerry Cunningham

KC:jr



JOHN K. VAN DE KAMP State of California
Attormey General DEPARTMENT OF JUSTICE

1515 K STREET, SUITE 511
SACRAMENTO 95814

~ (916) 445-9555
February 27, 1986 (916) 324-5166

Honorable Byron D. Sher

Member, California State Assembly
State Capitol, Room 2136
Sacramento, California 95814

Dear Assemblyman Sher:

This is in reply to your February 13 request for an opinion
interpreting Government Code section 1090. You indicate that
as a result of your AB 1849 enacted as Chapter 816, Statutes
of 1985, Education Code section 35233 now provides that
article 4 (commencing with section 1090) and article 4.7
(commencing with section 1125) of Division 4, Title 1 of the
Government Code are now applicable to members of the governing
boards of school districts.

Your February 13 letter stated that a school board president
recently resigned in order that his wife could be hired by the
school district upon advice from the county counsel that she
could not be hired while he was a member of the board. You
indicated your understanding while AB 1849 was under legisla-
tive consideration that under the Government Code a local
elected official with a conflict of interest on a matter
before the body was simply required to refrain from parti-
cipating in the matter in any way and to refrain from voting,
and that there was no requirement that he or she resign from
the body. You ask that we provide you with an opinion as
soon as possible whether this is true.

In our view it is not true that Government Code section 1090 0
is satisfied by abstention from any board action on the o
contract in which a board member has a financial interest. g
Section 1090 renders any contract made by a board when a .
member of the board has a financial interest in the contract .
void. S
S
Government Code section 1090 provides that the officers named =
"'shall not be financially interested in any contract made by &
them in their official capacity, or by any body or board of )
which they are members'. Thus the section literally pro- =
scribes contracts by a board when any member of the board has @

a financial interest in the contract, whether or not the
interested member abstains.



Honorable Byron D. Sher
Page 2
February 27, 1986

Under Civil Code section 5110, with few exceptions, each
spouse has a half (community property) interest in the
earnings of the other spouse acquired during the marriage.
(Martin v. Southern Pacific Co. (1900) 130 Cal. 285.)

Thus a school board member would normally have a financial
interest in his or her spouse's earnings under an employment
contract.

Statutes prohibiting conflict of interest by a public

officer are strictly enforced. (Terry v. Bender (1956)

143 Cal.App.2d 198.) The purpose of Government Code

section 1090 is not only to strike at actual impropriety,

but also to strike at the appearance of impropriety. (City of
Imperial Beach v. Bailey (1980) 103 Cal.App.3d 191.) 1In

14 Ops.Cal.Atty.Gen. 78 (1949) we said that the purpose of
section 1090 is to prohibit a board charged with making state
purchases from entering into a contract in a dual capacity.

In Stigall v. City of Taft (1962) 58 Cal.2d 565, a city
advertised for bids on plumbing work and a company in which

a city councilman had a substantial financial interest
submitted the lowest bid. When conflict of interest objections
were raised the matter was put over to the next meeting. At
the next meeting the councilman in question submitted his
resignation and thereafter the council awarded the contract to
the lowest bidder. 1In an action to invalidate the contract
the Supreme Court held that the prohibition of Government Code
section 1090 against '"making' a contract in which a member

is financially interested embraces the negotiations leading up
to the final award of the contract. The court observed:

"Conceding that no fraud or dishonesty is apparent
in the instant case, the object of the enactments
is to remove or limit the possibility of any
personal influence, either directly which might
bear on an official's decision, as well as to
void contracts which are actually obtained
through fraud or dishonest conduct."

A copy of the Stigall case is attached.

In Thompson v. Call (1985) 38 Cal.3d 633, the city council
indicated an interest in acquiring land owned by a council
member for park purposes. The landowner councilman conveyed
the land to a development company which then conveyed the land
to the city. The court held the transaction violated




Honorable Byron D. Sher
Page 3
February 27, 1986

Government Code section 1090 since the company was just

the conduit by which the councilman sold the property to
the city. The court held the city was to keep the property
and judgment against the councilman to repay the $258,000
purchase price to the city was affirmed. The court
observed:

1

Moreover, California courts have consistently
held that the public officer cannot escape
liability for a section 1090 violation merely
by abstaining from voting or participating in
discussions or negotiations."

A copy of the Thompson case is attached.

In January 1977 this office issued a document entitled,
"Conflict of Interest Laws Applicable to Government Agencies".
(A copy of pages 61 and 62 of that document is attached) In
discussing Government Code section 1090 we stated on page 62
of that document:

""Unlike the PRA and section 8920 et seq. which permit
abstention, section 1090 constitutes an absolute
prohibition. Thus, if a board member has a
conflict, and a 'remote interest' exception is
not applicable (to be discussed infra), the
board may not validly enter into a contract even
if the member discloses his conflict and
abstains. This distinction must be kept in
mind when one considers both the section 1090
proscription, and the sanctions applicable to a
violation of its provisions."

The foregoing authorities support our view that abstention
from participation in the making of a contract in which a
school board member has a financial interest does not satisfy
the requirements of Government Code section 1090.

I trust the foregoing provides the advice you requested. If
I may be of assistance on this matter, please do not hesitate
to call.

Si cerj%27 EZ Z

JACK R. WINKLER
Assistant Attorney General
Chief, Opinion Unit
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February 13, 1986

John Van de Kamp
Attorney GReneral
1515 K Street, Suite 511

Sacramento, Ca 95214

Near John:

T am writing to request a written opinion regarding Government Code conflict of
interest provisions for local elected officials.

Legislation that I authored which took effect on January 1 (AR 1849, Ch. 816,
1985 Statutes) brought school board members under the conflict of interest
provisions in the Government Code that govern all other local elected officials.
Previously, school board members were governed by provisions in the Education

Code.

It recently came to my attention that a school board president resigned from
office on the advice of the county office of education's legal counsel so that

his wife could accept a teaching position with the district.

The board

president was advised that, based cn a California Supreme Court decision
(Thompson v. Call, 214 Cal. Rptr. 139, [Cal. 19857), his mere presence on the
board would constitute an unlawful conflict of interest under the Government

Code if his wife was hired as a district employee.

correspondence which describes this incident in greater detail.

I have enclosed some

It was my understanding when AR 1849 was under legislative consideration that
under the Government Code a local elected official with a conflict of interest
on a matter before the body was simply required to refrain from participating in
the matter in any way and to refrain from voting, and that there was no

recuirement that he or she resign from the body.

Please provide me with an

opinion as soon as possible on whether this is true, or whether an elected
official's mere presence on a governing board constitutes an unlawful conflict
of interest under the Government Code so that he or she must resign from the

board.
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Thank you in advance for your assistance.

Sincerely,

RYRON D. SHER, Assemblyman
21st District

BDS : jm
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cc: Keith Hayenga



Keith Hayenga
1582 Creekside Drive
Petaluma, CA 94952

January 24, 1986 SR

Byron D. Sher, Assemblyman
California Legislature
State Capital

Sacramento, CA 95814

Dear Mr. Sher,

Thank you for sending me information on your AB 1849 (Conflict of Interest -
1985). As I know you are aware, the legislation had an unfortunate impact upon
our school district. It forced the resignation of our board president (SEE
enclosed news clippings) who had just been re-elected to a new four-year term

last November.

Your field representative, Christopher Carlisle, indicated that it is the
understanding of your office that under Government Code 1090 a member can
continue to serve when a spouse is hired by simply abstaining when required.

Our legal counsel, Bob Henry of the Sonoma County Schools Office, advised us -
that this 1is no 1longer true. His opinion is based in the main up6h dictum \\
expressed by the California Supreme Court in Thompson v Call, 21&Calfﬁptrr{39”/
(1985). I have enclosed a pertinent page 149 of that decision.

The San Jose Mercury News clipping you sent me was dated March 25, 1985; the
Legislative Counsel's opinion you provided was April 12, 1985. The Call case
was decided May 23, 1985.

I feel that, relative to spousal employment, the law the way it is will not
serve to prevent any harm to public education. What it will do is keep a board
member here from serving or a teacher there from teaching and thereby undermine
a system of volunteer and professional service. It unnecessarily threatens the
institution of marriage in its modern context where spouses should be equal
partners, free to pursue independent and separate careers. It therefore
disserves the community, the home, and the welfare of children.

We all have to mitigate subjectivity and bilas when employment choices are
involved. But, under this rule, a superintendent may still secure enployment
for his mistress; a principal for a close friend, a union president for a
live-in-lover (homosexual or heterosexual); yet we single out the bond between
trustee and spouse as the only inappropriate one. I don't see any common sense
or social good in that. Once in a while we need to back off and 1look at how
the laws we make fit in the modern world and in what direction they send us.

I happen to disagree with an editorial from our local paper, the Argus-Courier,
(enclosed with this letter) which suggests that your 1legislation should be
repealed and the o0ld rule reinstated. I think you took a step which added
clarity to the law and set a universal standard. How different, after all, is
a town councilman from a2 school board member? But, contracts of employment for
services are not the same as quarter million dollar land deals - certainly the
options available should be at least equal between the two.



letter, Hayenga to Sher
January 24, 1986
page 2

My solution would be a revision to our family law which deals with community
property (Civil Code 5100 et al). My suggestion is to allow a public official
to sign a conveyance whereby the earnings of an affected spouse would be
designated separate property. Then, in turn, you might add an OR condition to
Government Code section 1091.5(a)(6) which would render the public official's
interest "remote" if the requirements of the new Civil Code provision were met.

With my rule, the board member could continue to serve, the teacher could
continue to teach, the kids could continue to go to college, and the whole
community would be a better place.

IT'm reminded of a movie some years back that I think was entitled "Adam's Rib"™
in which Spencer Tracy and Katherine Hepburn player married lawyer's who
opposed each other 1in court. I think there was an ideal expressed in that

movie which we need to respond to today.

Equality for women has brought many changes to our society. It has not done
away with the principle that "no man can faithfully serve two masters." But,
it has established that a man is not master over his wife or visa versa.
Married couples must be allowed to be separate, unique and independent
individuals and still support a home and children. If we do not allow that,
the home and children will surely suffer from our rules.

I've looked at the husband/wife provisions of the Civil Code. They appear to
be kind of a can of worms and not all that up-to-date. There's a lot of work
that could be done there, but, I suspect, little lobby for doing it.

What I am proposing should be a relatively simply change. If you should decide
to take on the challenge of the legislation I've outlined, I would be happy to

help muster whatever citizen support you need.

Cordially s,

H/»é%éz;zj/ /
Keit

Hayenga, Trustee
01d Adobe Union School District

kh/KH

cc: Rebecca Baumann, Director, CSBA Office of Governmental Relations
Bob Henry, Legal Counsel, Sonoma County Schools Office
Barry Keene, Senate Majority Leader, California Legislature
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sntuatlon the law is a poor one and should be changed:

“Here is ‘a case in which Oliver Deegan — who has

served the board well for nearly five' years, was ‘recently™;
“elected to another four-year term and. was named board :

‘president “"has to’ step’ down because of a technicality
involving the change in conflict-of-interest codes for school -
districts. He may be the first school trustee in the state
forced to resign because of the law that went into effect Jan.
1. The law apparently was so obscure Old Adobe didn’t even
become aware of it ‘until a couple of weeks ago when the .
district supermtendent was recommendmg Deegan S w1fe';-

for a part-time teaching position.

For years school boards were covered by the state
Educatxon Code conflict-of-interest regulatlons that prohibit-
ed board members from participating in a vote involving the
hiring of a spouse. That’s fair enough, and it seemingly took =
care of the conflict problem — until Mountain View:
Assemblyman Byron Sher decnded to handle a problem mv’,

his district. " - 2

His bill, which 'was’ 51gned mto law brought school .

board members under the Government Code {instead of the

Education ' Code) conflict-of-interest rules that forbid a
person from holding office in a district where a spouse is:
newly hired. But if the spouse has been employed by the .

district for at least one year, a person can hold office.’

What it boils down to is: Because Deegan’s wxfe is
changing from substitute teacher status to part-time teacher
in Old Adobe, a man who has been an effective bhoard
member is off the board so is wife can take the teaching job.
He should not have been placed in the position to have to
make that decision. It’s tough enough fmJ‘ng interested,
jquality people to serve on school boards.

We think the previous conflict-of-interest ru]e governing
school boards was adequate and should be reinstated. And
‘he Old Adobe District, shou]d be Ieadmg the way, pressmg
or the change -
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: A ,new state ‘conflict-of-interest . law affectmg school - o,
I'boards has ¢reated an unfortunate set of circumstances in:’
: the Old Adobe Union School District, :orcmg the presxdent of

' the board of trustees to resign.’ “As ‘demonstrated by this -
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“THOMSON v. CALL . 38 Gt g) “3 149
Clic a3 214 Cal Rper. 139 (Cal 198%)

pron v thchcock (1893) g8 Cal 427 33 P. interest mav Jead other foigers m favoran - B
431)° o 2 ' sward which would bepefit him® = - - .=
[10] The case law supnorts strict en-.

forcement of conflict-of-interest statutes.
Mitigating factors—such as Call's disclo-
- sure-of his interest in the transaction, and °
the absence of frand-—cannot shield Call
from liability.® - Moreover, the trial court’s
. remedy—allowing the city to keep the land
and imposing ‘a money ‘judgment ‘against -
the Calls—is consistent with California law
and with the primary policy concern that
‘every public officer be guided solely by the
" public interest, rather than by personal in-
‘terest, when dealing with rostracts in an |
official capacity. -Resulting in & substan-
“tial forfeiture, this remedy provides public " .
officials with a strong incentive to avoid - -~
confhct-of mterest -situations scrapulously.
On the other. hand, the forfertnre in this
czse is undemab}y harsh in light of the ~
absence of fraud and Call's partial reliance -
“upon advice given by the city sttorney. - -
Also, bevond the effect of the trial court’s - - -
decision on the Calls, it has been suggested ~
_ that such = harsh pmhibmon of ﬁnanc;al K

[9] Horeover, . California courts have
consistentlv _held that the public olficer
mesape Lability for a section 1090
violation merely by absiaining from voting
or particpating In discussions or pegotia-
tions.® - (Stigall "supra, 58 Cal.2d .at pp.
570-571,. 25 CalRptr’ :441,"375 P.2d 289;
Hobbs, Wall & Co., supra, 109 Cal. App.-at "
p. 319, 293 P.-145) ‘Mere membership on
the board or council establishes the pre- ~
sumpticn that ‘the officer participated in
the forbiddep trapsacution or influenced bth-
er members of the council. ~ (Stigall, 4d.;
Fraser-Yamor Agency, Inc.,supra, 68 Cal.
App.3d at pp. 211, 215; -Hobbs, Wall & Co., -
supra, 109 Cal App::at p. 319, 293 -P. 145. .
See, also, Kennedy & Beck, supra, at-pp.
340-341; - Kaufrmunn, supra, &t p. ~196.)
Similarlv, the full disclosure of an_interest
by an offi immaterial * as disclo-
sure does pot guarantee an absence of in-
fluence. To the contrary, it has been sup-
gested that knowledge of & fellow ofﬁcer’s A

-

23, See, c,g..Cuyo; Impmalﬁmdz, supra, whcr‘c ) P.Zd 743.) R&ngnauon from ofﬁcx “does pot, -

a councilwoman possessed an interest in a con-
cession stand on 2 municipal pier. The gues-
tion in the action by the dty for declaratory
. relief was whether the city council could renew
or extend a contract it had with the copcession
operators. Because the city council would have
-to approve any such renewal and the contract
rates, the court held that it would be prohibjted
under section 1090, even if the councilwo
abstained from voting: “It is not her participa-
tion in the voting which coanstitutes the conﬂid
of interes:, but her potential to do so.” {103
Cal.Appjd st p. 195,-162 Ca.LRptI 663) -

24. SccBahz, supr-g 125 CaLat page 129 S7P
777, Stockion Plumbing & Supply Ca., sx.:p'm, 68
Cal.App  page 603, 229 P. 1020. -

.—~». | R

25 Kaufmanrsuprc,atpagcl% Wcrccogmze :

the difficulty faced by & pubdlic officer who—for

‘reasons beyond his control—finds himself in a
" potential conflict-of-interest situadon. -In addi-
_Alon to fully disclosing the interest, abstaining:
_fromrelevant votes and discussions, seeking the’
“advice of the city attorney, and refraining fro
1aking advantage of the situation, it has been
- suggested-that he .could divest himself of the
int=rest (prior to ofiicial action) or, in some
“iastances, actually resign from his office.  {(Peo-
ple v. Darty, supra, 114 Cal.App2d at p. 426, 250

" howewver, appear 10 be a viable altenative; in-
deed, it may be counter to the public interest in -

" retaining competent public officers. 1o the in- -

~stant case, Call was under no compulsion to

. negotiate with or sell the parcel 10 IGC. He

could have simply informed 1GC that to sell his

""1and to the city, using IGC as 2 conduit, would

Lhrough cminent domam. .

. place him in a conflict-of-interest situation; be

would thereby have avoided any interaction
with IGC which might implicate him in the
$600,000 plan. If, a2fier IGC's performance of
the "$600,000 plan, the cty still wished to B
quire the Calls’ parcel, it could have done &0

26, We ‘nou:. a]s'o',wthax this case does ot con- -
- ”‘front us with a purcly innocent or unknowing
* violation of the starute. Knowing that the city

- would be purchasing the property, Call negotiat-
"&d for the $258,000 selling price which the evi-

7 dence suggested may be well above fair market

value. -He did vote on some of the relevant

’ii matters, and his consuliations with the city et-

_ torney and abstinence from centain votes appear

to satisfy niceties of Form rather than the sub-
stantial ethical demands of his public office.

' .Moreover, .Call insisted upon the eascment,

’ "Ihccxty

thereby considerably diminishing the value of
thclandwh:c.hhcknﬂ waslob-pm‘cha.scdby ;
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THE HONORABLE CHARLES R. MACK, COUNTY COUNSEL,

COUNTY OF YOLO, has requested an opinion on the following
questions under the provisions of chapter 816, Statutes of

1985:

A member of a school dlstrict governing board,
whose term of office commenced 1n December 1983, 1s married
to a tenured teacher, whose employment with the school dis-
trict commenced in September 1983. Does section 1090 of the
Government Code prohlblt the school district board from
entering into an annual collective bargaining agreement with
a teachers' association which represents the board membeér's
wife either during hls current term of offlce, or during a
future term 1f re-elected? If not, may the board member
particlipate 1in the making of such contract?

CONCLUSIONS

Under the facts stated above, section 1090 of the
Government Code literally prohibits a school district board
from entering into an annual collective bargalning agreement
with the teachers' assocliation during the board member's
current term of office,. However, such agreement can still
be entered 1nto under the "rule of necessity."

If the board member 1s re-elected, section 1090 of
the Government Code would not prohibit the collective bar-
galning agreement by virtue of the provisions of section
1091.5, subdivision(a)(6) of the Government Code.

During hils current term of office, the board member
should abstain from participation 1in the making of the
annual collective bargaining agreement. He may, however,
participate 1in 1its making during a future term of office if

he 1s re-elected.

1.



ANALYSIS

This request for our opinion arises from the enact-
ment of chapter 816, Statutes of 1985. That statute made
the general contractual conflict of 1interest provisions of
sectlion 1090 et seq. of the Government Code applicable to
school board members. Prior thereto, they were governed by
speclal provisions contalned 1in the Education Code.l/
Accordingly, section 33233 of the Educatlion Code was
repealed and re-enacted to read:

"The prohibitions contained 1n Article 4
(commencing with Section 1090) and Article 4.7
(commencing with Section 1125) of Division 4 of
Title 1 of the Government Code are applicable to
members of governing boards of school districts.”

Education Code sections 35234 through 35238, which governed
contractual conflicts of interest, were repealed.2/

1. School board members were, of course, and stlll are
also subJect to the conflict of 1interest provisions of the
Political Reform Act of 1974, Government Code section 87100
et seq. That law, however, does not preclude the enactment
of or application of nonconflicting additional conflict of
interest provisions. (Gov. Code, § 81013.)

Additionally, since 1955 (Stats. 1955, ch. 1125, § 4),
school board members have been subjJect to the sanctions pro-
vided for under the general contractual confllct of 1interest
provisions. Government Code, sectlon 1097 provided, and

provides:

"Every officer or person prohibited by the
laws of thils state from makling or being Interested
in contracts, or from becoming a vendor or
purchaser at sales, or from purchasing scrip, or
other evidences of 1indebtedness, 1ncluding any
member of the governing board of a school dlstrict,
who willfully violates any of the provisions of
such laws, 1s punishable by a fine of not more than
one thousand dollars ($1,000), or by imprisonment
In the state prison, and 1s forever disqualified
from holding any office in this state." (Emphasis
added.)

2. Similar changes were made to the parallel provi-
slons applicable to community college district board members
contalned in the sectlon 72000 series of the Education Code.

(Contd.)
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Both the Callfornla Supreme Court and thils office
have had the occaslon recently to set forth the general pro-
vislions and principles governing the operation of section
1090 et seq. of the Government Code. (See Thomson v. Call
(1985) 38 Cal.3d 633; 67 Ops.Cal.Atty.Gen. 369, 375-378
(1984); 66 Ops.Cal.Atty.Gen. 156 (1983).) Reference 1s made
to those opilnions for a discussion of those principles.
Suffice 1t to say at this point that section 1090 et seq. of
the Government Code prohibits any public officer or employee
from having any financial interest, direct or indirect, 1in
any contract made by him in his officlal capacity, or by any
board or commission of which he 1is a member. Excepted from
the strictures of this rule are certaln "remote interests"”
set forth 1n section 1091 of the Government Code and certaln
"non-interests" set forth 1n 1091.5 of that code. Where the
section 1090 prohibition is applicable, the prohlbltion acts
as an absolute bar to a board or commission entering 1into
the prohibited contract. This 1s true even 1f the 1inter-
ested board member completely abstains from any participa-
tion in the matter. The one exceptlion to this is 1f, under
the particular circumstances of the case, the "rule of
necessity" can be applied. Contracts made 1n violation of

section 1090 are generally void.3/

The repealed provisions of the Education Code were

to some degree less stringent. Thus, under prior sections
35234 and 35235 of the Education Code, a school board could

2. (Contd.)

Section 1125 et seq. of the Government Code governs
"incompatible activities" of officers and employers of local
agencles.

3., Thomson v. Call, supra, 38 Cal.3d 633 1s an excel-
lent example of the manner 1in which the courts strictly
enforce section 1090. In that case Call, a city councilman,
was one of the partles to a multiparty transaction with the
clty whereby a developer agreed to acqulre property and
donate 1t to the city for park purposes 1in exchange for
favorable rezoning and the issuance of use and building per-
mits for 1ts development project. The developer acquired
Call's property for $258,000.00 for conveyance to the city,
which the court characterized as Call having actually sold
such property to the city, using the developer "as a
conduit." (Id., at p. 646.)

(Contd. )

30 85"1105



enter into a contract desplte the 1interest of one of 1ts
members 1f the contract was "Just and reasonable", full dis-
closure had been made publicly by the board member 1n
advance, the contract was not with the board member himself,

and his vote was not necessary.i/

In relatively recent years both the courts and thils
office have examined 1n detail the application of prior

3. (Contd.)

The court volded the transactlon; permitted the clty to
retaln tltle to the property; and also requlired Call to
forefelt the $258,000.00 purchase price to the city. The
court noted, after having reviewed the authorities:

" . . « As we have seen, civil liability under
sectlon 1090 1s not affected by the presence or
absence of fraud, by the officlal's good falth or
disclosure of interest, or hils nonparticipation 1in
voting; nor should these conslderations determine

the civil remedy. (Id. at p. 652.)

4, Section 35233 provided: '"No member of the govern-
ing board of any school district shall be interested 1n any
contract made by the board of which he 1s a member.,"

Section 35234 provided:

"Except as provided 1in Sectlion 35235, no
contract or other transaction entered into by the
governing board of any school district 18 either
vold or voldable under the provislons of Section
35233, nor shall any member of such board be
disqualified or deemed gullty of misconduct 1in
office under sald provisions, 1f the clrcumstances
specifled 1n the following subdivisions exist:

"(a) The fact of such interest 1s disclosed
or known to the governing board and noted 1n the
minutes, and the governing board thereafter
authorizes, approves, or ratifles the contract or
transaction 1In good falith by a vote sufficlent for
the purpose without countling the vote or votes of
such Interested member or members, and

"(b) The contract or transaction 1s Just and
reasonable as to the school district at the time 1t

18 authorized or approved."
(Contd. )
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sections 35234 and 35235 (then §§ 1174 & 1174.5) of the
Education Code with reference to possible conflicts of
interest where a school board member's spouse was a certifi-
cated employee of the school district,

Thus, 1in Coulter v. Board of Education (1974) 40
Cal.App.3d 445, the court held that then sections 1174 and
1174.5 permitted a school board to unanimously vote to
increase the salary and benefits of all school district
employees despite the fact that one board member's spouse
was a tenured teacher. The court concluded that all condi-
tions requisite to a finding that the transaction was "just
and reasonable" under the Education Code had been met. The
court also held that the conflict of 1interest provisions of
the Education Code could constitutionally apply and prevail
over the more general provisions of section 1090 et seg. of

the Government Code.

4, (Contd.)

Section 35235 provided:

"The provisions of Section 35234 shall not be
applicable 1f the circumstances speciflied in any of
the followlng subdivislons exist:

"(a) The contract or transaction 1s between
the school district and a member of the governing
board of that district.

"(b) The contract or transaction 1s between
the school district and a partnership or
unincorporated assoclation of which any member of
the governing board of that district 1s a partner
or 1in which he 1s the owner or holder, directly or
indirectly, of a propriletorship interest.

"(c) The contract or transaction 1s between
the school district and a corporation in which any
member of the governing board of that district is
the owner or holder, directly or 1indirectly, of
five percent (5%) or more of the outstanding common

stock.

"(d) A board member 1s interested 1in a
contract or transaction within the meaning of
Section 35233 and, without first disclosing such
Interest to the governing board at a public meeting
of the board, 1influences or attempts to influence
another member or members of the board to enter
Into the contract or transaction."
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Thereafter, in 61 Ops.Cal.Atty.Gen. 412 (1978) this
office was asked (1) whether a school district board member
could participate in contract negotliations with an
employees' bargaining unit to which his spouse belonged; (2)
whether the answer would be different 1f the spouses had
agreed to transform the contract beneflts 1nto separate
property; and (3) whether the answer would be different if
the spouse were a certificated as opposed to a noncertifi-

cated employee.

Accordingly, in 61 Ops.Cal.Atty.Gen. 412 (1978) we
were faced with the question as to the effeect of Coulter v.
Board of Education, supra, 40 Cal.App.3d 445 on prior opin-
lons of our office. We summarized the pre-Coulter law as

follows:

"Prior to 1974 this office has held that
contracts or other transactions between a school
district and a board member's spouse would fall
within the proscription of the Education Code
conflict of 1interest provisions. This was predi-
cated upon the community property 1interest of the
board member 1n the spouse's contracts, and the
proscription found now 1in section 35235, subdivi-
sion (a), previously sections 1011.2 and 1175, and
subdivision (a) thereof. Thus, in 26 Ops.Cal.Atty.
Gen. 281, 282 (1955), we held that the following
contracts or transactlions would be prohibited and
vold by virtue of conflicts of 1interests of the

board member:
e

"'(2) Where the wife of a board member would
serve as secretary of the district, handling
records, correspondence, etc.'

"'(3) Where the wife of a board member would
transport puplls to the district school, including
both her own children and those of certain other
board members.'

"Our holding 1in 26 Ops.Cal.Atty.Gen. 281,
supra, on these contracts applled even if the board
member and hils wife agreed that thelir earnings
should be her separate property. We so held on the
grounds that, since the wife's separate property
was still 1lilable for necessities provided both
spouses, the husband retained a prohilbited 1interest
in his wife's contracts. (See Nielsen v. Richards
(1925) 75 Cal.App.680; Reece v. Alcoholic Bev. Etc.
Appeals Bd. (1976) 64 Cal.App.3d 675, 683.) in
sum, we held, at page 285:

6. 85-1105



"fWe accordingly conclude that a contract
between the district and the wife of a board member
of that district 1s a contract with the community,
and, as a matter of 1law, with the board member

1tself.!

"See also 3 Ops.Cal.Atty.Gen. 333 (1944),
holding that 1t would require an amendment to sec-
tion 1011 of the Education Code (now section 35233,
supra) to permit a school board member to serve on
a district board 1in the same school district 1in
which his wife 1s a tenured teacher; letter oplnion
I.L. 65-146, motion of school district board to
ralse salaries 1invalid for the reason, 1inter alla,
that spouse of a trustee was a tenured teacher."
(61 Ops.Cal.Atty.Gen. at p. 417.)

We concluded in 61 Ops.Cal.Atty.Gen. U412 (1978)
that Coulter v. Board of Education, supra, 40 Cal.App.3d 445
did in fact change the result of our pre-Coulter opinilons
decided under the Education Code. Accordingly, we concluded
that no conflict of 1nterest would occur under sections
35233 through 35235 of the Education Code and therefore (1)
i1t made no difference whether there was a spousal agreement
or not to transmute the spouse's earnings 1into separate
property and (2) it made no difference whether the spouse
was a certiflcated or non-certificated employee. We stated

in part:

"In short, the court of appeal [in Coulter]
held that a school board member may, without vio-
lating former section 1174 of the Education Code
(now section 35233, supra) vote upon a labor agree-
ment which will beneficlally effect his or her
spouse whc 1s employed by the school district so
long as the conditions set forth in former section
1174.5 of the Education Code (now section 35234,
supra) are met by the board member. The court of
appeal so held being fully aware of the provisions
of then section 1175 of that Code (now section
35233 [35235], supra) and the trial court's holding
with respect thereto. It also was certalnly fully
cognizant of California's community property laws
which would, unless agreed tc otherwise, give the
board member a clear financial 1interest 1in the
spouse's earnings (Civ. Code § 5100 et seg.). No
such agreement was alluded tco 1in the case. Thus,
it 1s the opinion of this office that Coulter v.
Board of Education, supra, 40 Cal,App.3d B45 is
controlling on the facts presented In the 1instant
request for our opinion. We perceive no distin-
guishing facts from those 1in Coulter. Furthermore,
Coulter considered and applied &all the pertinent
provislons of the Education Code.

7. 85-1105




"Insofar as the court of appeal 1n Coulter
di1id not discuss nor attempt to distinguish Nellsen
v. Richards, supra, 75 Cal.App. 680, we note that
that case 1involved a conflict of interest gquestion
with respect +to a county superintendent of
schools, not a school board member. Consequently,
the case was declded under the predecessor provi-
sions to section 1090 of the Government Code, and
common law principles, and not the predecessors to
the present Education Code provisions that are
controlling herelin. Therefore, the Nellsen case
cannot be consldered to be 1in direct conflict with

the Coulter case." (61 Ops.Cal.Atty.Gen. at
p. 422.)

We further pointed out that since Coulter had considered all
pertinent provisions of the Education Code, 1t 1in effect sub
silentio had concluded that the community property interest
of the board member 1in hls spouse's contract was not a con-
tract with himself within the meaning of the section 1175,
subdivision(a) (later Ed. Code, § 35235, subd. (a).)

The significant point for our present consideration
is that Coulter v. Board of Education, supra, 40 Cal.App.3d
445 d4id not 1in any way overrule the holding in Neilsen v.

Richards (1925) 75 Cal.App. 680.

Thus, school boards have been "transferred" for
contractural conflicts of 1nterest purposes from the
repealed Educatlon Code provisions to sectlions 1090 et seq.
of the Government Code with no greater or lesser rights than
other officers and employees with respect to thelr community
property 1interests 1n thelr spouses' contracts and other
financilal affairs. This belng so, we belleve our opinion in
65 Ops.Cal.Atty.Gen. 305 (1982) 1s now determinative and
controls most of the questions presented in thlis request for

our opinion.

In that oplnion we were presented with the situ-
ation where a county superlintendent of schools was elected
to a four-year term commencing in January 1979. As such, he
was the employer and appolnting power for all classifiled
clvll service employees 1n his office. His office had
entered into a memorandum of understanding (MOU) relating to
wages, hours and working conditions with hils classifled
employees which was to remain in force until June 30, 1983.
The MOU, however was subject to modification while 1in force.

In August 1981, during his term, he married one of
the classifled employees 1n hils office. The question pre-
sented was:

8. 85-1105



", . . whether sectlion 1090 of the Government
Code prohibits the superintendent from agreeing to
modify the current MOU, or prohibits him from
entering into a new one should he be reelected,
whille his wife continued 1In her <c¢ivil service

employment." (65 Ops.Cal.Atty.Gen. at p. 306.)

We concluded:

". « « that gsection 1090 prohibits neither of
these offlclal actions by the superintendent
despite his wife's continued employment., As to the
current MOU, we conclude that the 'rule of neces-
sity' would apply. As to a new MOU should he be
reelected, we conclude that the ‘'non-interest’
exception to section 1090 of the Government Code
contained 1in section 1091.5, subdivision(a)(6)

would apply at such time." (65 Ops.Cal.Atty.Gen.
at p. 307.)

In reaching our conclusion we recognized that MOU's
or modifications thereof were contracts within the prohibi-
tion of section 1090 of the Government Code.5/ In reaching
our conclusion we also recognized that the superintendent,
elther in making or particlpating in the making of an MOU or
modifications thereto, would fall within the prohibition of
section 1090. We did so by concluding as we had 1n our
prior opinions that the superintendent would have an inesca-
pable community property 1nterest 1n his wife's earnings and
other economic benefits of the MOU, and accordingly would be
"financlally interested" in the MOU or 1ts modification.

5. Section 1090 provides:

"Members of the Legislature, state, county,
district, Judicial district, and city officers or
employees shall not be financially interested 1in
any contract made by them in their official capa-
city, or by any body or board of which they are
members. Nor shall state, county, district, Jjudi-
clal district, and city officers or employees be
purchasers at any sale or vendors at any purchase
made by them 1in thelr officlal capacity.

"As used in this article, 'district' means any
agency of the state formed pursuant to general law
or speclal act, for the local performance of gov-
ernmental or proprietary functions within limited

boundaries."
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Then noting that none of the "remote interests" set
forth 1n section 1081 of the Government Code were germane,
we went on to examine the "non-interests" set forth In sec-
tion 1091.5 of the Government Code, and found one to be
relevant. That was subdivision(a)(6) thereof. It provides:

"(a) An officer or employee shall not be
dzemed to be 1interested in a contract 1f his or her
interest 1s any of the followling:

"(6) That of a spouse of an officer or
employee of a publlic agency in his or her spouse's
employment or officeholding i1f his or her spouse's
employment or offlceholding has existed for at
least one year prior to his or her election or

appointment."

We accordingly found thls "non-interest™ to be
faclally 1napplicable to the superintendent during his
current term, since the marrlage occurred during his term.
We, however, concluded as to the new term that "it would
clearly apply." (65 Ops.Cal.Atty.Gen. at p. 311.) Thus,
during a future term there was no prohibltion as to his
entering 1In an MOU or modification thereof under sectilon

1090 of the Government Code.

As to hils current term, we applied the "rule of
necessity"™ to permlt the superintendent to enter into modi-
fication of the MQU. After reviewing the history of the
rule at some length, we stated:

"With respect to contractual conflicts of
Interest the 'rule of necessity' may be said to
have two facets. The first, which 1s not 1involved
herein, arlses to permit a governmental agency to
acqulire an essentlal supply or service desplte a
conflict of 1nterest. The contracting officer, or
a public board upon which he serves, would be the
sole source of supply of such essential supply or
service, and also would be the only official or
board permitted by law to execute the contract.
Public policy would authorize the contract desplte
this conflict of 1interest. (See 59 Ops.Cal.Atty.
Gen. 604, 619 n.18, and opinions cited therein.)
The second facet of the doctrine, exemplified 1n
Caminetti v. Pac. Mutual Ins. Co., supra, [22
Cal.2d 344 (1943)7] arises in nonprocurement situ-
ations and permits a publlic offlicer to carry out
the essentlal dutles of his office desplite a
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conflict of 1nterest where he 1s the only one who
may legally act. It ensures that essential gov-
ernmental functlons are performed even where a
conflict of interest exists.

"Reasoning from the Caminettl case, and the
principles stated thereln, we belleve the superin-
tendent 1s qualified to act with respect to his
employees 1n cases where only he can legally act,
such as with respect to the MOU. Otherwise, no
action could or would be taken. All of the
employees of his office would then be denled the
benefits of collective bargaining under the Rodda
Act or the benefits which might be derived from the
wage adjustments under the current memorandum of
understanding. The need for the application of the
'rule of necessity' 1in such cases 1s patent." (65
Ops.Cal.Atty.Gen. at p. 310, fns. omitted.)b6/

Nor did we bellieve that either the superintendent
or his wife should be required to resign to avoid the con-
flict of 1interest and the application of the rule of
necessity. With respect to the superintendent, we stated:

"It might be urged, however, that the 'rule of

necessity' should not be applied to our facts
herein because the superintendent caused his own

6. We would note that the “rule of necessity" 1is to
reflect actual necessity after all possible alternatives
have been explored. Thus, in prior opinions of thls office
we have concluded in procurement situations that

". . . This rule would apply only in cases of
real emergency and necessity. An event that can be
reasonably anticipated, such as the repeated fail-
ure of a [car] battery or the necessity for
periodlc service, would not be considered an emer-
gency." (4 Ops.Cal.Atty.Gen. 264 (1944); see also
57 Ops.Cal.Atty.Gen. 458, 463-465 (1974).)

Likewlise, 1f a public entity requires real property for
its use which 1s owned by an officer who would fall within
the proscription of section 1090 of the Government Code
(see, e.g. Thomson v. Call, supra, 38 Cal.3d 633), the
entity need not rely upon the "rule of necessity." It need
only exercise 1ts power of eminent domain. (See, e.g. 26
Ops.Cal.Atty.Gen, 5 (1955).)
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And

'conflict!' by marrylng an employee 1n hils offlice.
Our research has dilsclosed no such limitation upon
the rule, Furthermore, the application of such a
limitation would mean that the superlintendent
should resign to both avold the conflict and assure
that essentlal governmental functions will continue

to be performed.

"We Dbelleve, however, that at least under the
facts hereln, the superlntendent need not resign.
Flrst of all, As an elective offliclal, he has been
placed in office by the people. The electorate
have a right to expect that he willl serve unless he
voluntarlly resigns from office or 1s removed from
office under clearly established procedures for
removal (e.g., recall by the electorate, see Elec.
Code. § 27000 et seq., or removal for willful or
corrupt misconduct 1n office, Gov. Code, § 3060 et
seq.). Secondly, the fact of marriage to an
employee 1In his office constitutes neilther a dls-
gqualification for running for such offlice nor from
continuing 1in office. (See Ed. Code, § 1207.) And
finally, slince the Unlted States Supreme Court has
recognized that the 'freedom to marry has long been
recognized as one of the vital personal rights to
an orderly pursult of happiness by free men' and
that '[m]arriage 1s one of the "basic civil rights
of men." fundamental to our very exlstence and sur-
vival' (Loving v. Virginia (1967) 388 U.s. 1, 12),
we should avold an 1interpretation of the law which
could be construed as an 1mpediment to, and a puni-
tive measure taken because of, marrlage. (See
also, 7Zablocke v. Redhail (1978) 434 U.S. 374
firmly establishing a constitutlional right to mar-
riage.) The 'rule of necesslity' permits us to
avold such a construction." (65 Ops.Cal.Atty.Gen.
at p. 311, fns. omitted.)

as to his wife, we stated 1n footnote 10:

"One might also urge that, alternatively, hls
wife should resign to avold any conflict. We
reject such an alternative for several reasons.
First of all, any conflict which might arise under
section 1090 of the Government Code would be with
respect to the superintendent's officlal action,
not hls wife's. Accordingly, she should not be
requlred to resign when she herself would be dolng
nothing 1legally wrong where only he has acted.
Secondly, she 1s a permanent civil service

12.
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employee. As such she has the right to be termin-
ated only 1n accordance wilth the 'Merlt System
Rules for Classifled Employees of the Santa Cruz
County Office of Education,' section 6.600 et seq."

It would seem that our opinion in 65 Ops.Cal.Atty.
Gen. 305 (1982) 1s virtually on "all-fours" with the situ-
atlon presented in thils instant opinion request.

We are also presented herein with a collectlve bar-
Zailning agreement to be entered into pursuant to the Rodda
Act (Gov. Code, § 3540 et seq.) 1in which the husband-
contractor has a financial interest by virtue of his wife's
employment with the contracting public entlty. We are also
presented wilth the situatlion where the wife 1s a permanent
employee of the publlic entity by virtue of her tenured sta-
tus wlth the school district. As such, she cannot be ter-
minated by the school board except for cause. (See Ed.
Code, §§ uu884, 44932,) Accordingly, her position 1s analo-
gous to the permanent civil service employee-wife we dealt
with 1in 65 Op.Cal.Atty.Gen. 305 (1982).7/

Thus, there appears to be only two real factual
differences between the instant opinion and our 1982 opin-
ion. The first 1s that 1in our 1982 opinion we were dealing
with a single officer Iinstead of a multi-member board. The
second 1s that 1in the present situatlon the board member was
married at the time he was elected (but still not 1long
enough to apply the noninterest provision of section 1091.5,
subdivision(a)(6) to his current term). ‘

In a recent comprehensive oplinion on conflicts of
Interest, thils office anticipated the possibillity of apply-
ing the "rule of necessity" to a multimember board under
section 1090 where a single member had a financial interest
in a contract. We stated in 67 Ops.Cal.Atty.Gen. 369, 378
(1984) with respect to a possible conflict of interest of a
single member, referring back to our 1982 county superinten-
dent of schools opinion:

7. Accordingzly, we do not attempt to meet hereiln any
i1ssue which might be raised if the wife were a non-tenured
and hence not a "permanent" school district employee whose
- "contract" 1s renewed from year to year by operation of law.

If such were the case, we would have to scrutinize the
underlying contract of employment to determlne the abllity
or not of the district board to exerclse an option not to
rehire her. Such an optlon might obviate the need to apply
the "rule of necessity" to a prospective annual collective
bargaining agreement.
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"If an analysis of a particular contractual
situation discloses that the supervisor-director
has a 'financlal interest! in a contract proposed
to be entered 1into by the agency which nelther
qualifies as a 'remote Iinterest' nor a 'noninter-
est' such fact does not mean that the agency board
1s always powerless to enter 1into contracts which
are necessary or proper to carry out its statutory
duties and powers. Engrafted upon the section 1090
proscription 1s the 'doctrine of necessity.' This
doctrine was explalned 1n detall and applied by
this office in a relatively recent opinion, 65 Ops.
Cal.Atty.Gen. 305 (1982). Reference 1is made to
that opinion for such detalled analysis. The doc-
trine permits governmental offlcers or agencles to
carry out essential duties despite conflicts of

interest where only they may act.

"A perusal of 65 Ops.Cal.Atty.Gen. 305, supra,
"will disclose two bases for the doctrine. One 1s
that 1t has 1ts origins 1in the common law. The
other 1s one of the presumed 1intent of the
Legislature. Thls latter basls appears particu-
larly germane herein with respect to agency
contracts. It 1is to be recalled that in 1979, when
the Legislature amended section 7 of the Agency Act
to require service of two local representatives on
the agency board, 1t was fully aware that represen-
tatives might be chosen from districts where land
ownership was required for election or appointment
to offlce. Thus, the Leglslature was fully aware
that the agency, 1in carrying out 1ts essential
functions, would encounter situations where con-
flicts of 1interest might arise as to the two local
rapresentatives., The Legislature could not have
intended that the agency should be powerless to act
because of such conflicts.

"Accordingly, the doctrine would permit the
agency board to enter into contracts to carry out
i1ts essential functlons desplte the conflict of
interest of one or more board members. The
affected director(s) should, however, abstain
elither under common law concepts or under the
appropriate PRA analysis as determined by the
FPPC." (67 Ops.Cal.Atty.Gen. at p. 378, emphasis
added, fns. omitted.)8/

8. We are not asked about nor do we discuss herein the

Political Reform Act (PRA) aspects of this matter.

(See,

67 Ops.Cal.Atty.Gen. 369, 374 (1984): such matters should be

addressed to the Failr Policial Practices Commission.)
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Thus, we not only recognized the potential applica-
bility of the "rule of necessity" to multimember boards
under section 1090 of the Government Code, but we also
recognized that, since the rule 1s not set Fforth 1n the
code, nothing 1in the code 1tself would require abstention.
We stated, however, that abstention should be the course to
be followed. This approach 1s 1loglcal and we reaffirm it
herein. To conclude otherwlse, and permit participation of
the financially 1interested board member, would stretch the
"rule of necessity" well beyond the bounds of necessity.9/

With respect to the second factual distinctlion
between our present case and that considered 1in our 1982
opinion, that 1s, that the marriage 1n the 1lnstant oplnion
preceded the board member's election to offlice, we belleve
that the reasoning of our 1982 opinion, set forth at length
above as to why neither the superlintendent of schools nor
hils permanent <c¢ivil service wife should be required to
resign, 1s equally applicable to the board member herein and

his tenured-~teacher wife.

Accordingly, based upon the foregoingz analysis we
reach the followlng conclusions as to the school board and
the school board member involved hereln:

1. Section 1090 of the Government Code would
literally prohlbit an annual collective bargaining agreement
between the school bocard and the teachers' assoclilatlon dur-~
ing the board member's current term. However, such an
agreement could still be entered into under the "rule of

necesslity."”

Further, 1f the board member is re-elected, section
1090 of the Government Code would not prohibit the
employees' annual agreement by virtue of the "non~-interest"
proviszions of section 1091, subdivision(a)(6) of the
Government Code.

2. The collectlive bargalning agreement could be
rendered vold if entered into during the board member's cur-
rent term with his particlipation. Contracts entered into in

9. In so concluding, we note possible 1language or
implications 1In some older decisions 1nvolving public
lmprovement assessment proceedings 1indicating that the
Interested officlal may still act. (See, e.g., Federal
Construction -Co. v. Curd (1918) 179 Cal. 489; Jeffery v.
City of Salinas (1965) 232 Cal.App.3d 29, 40, fn.5; Ralsch
v. Sanltary Dist. No. 1 (1952) 108 Cal.App.2d 878, 884.)

We would not counsel such an approach based upon these
cases, and belleve they should be narrowly construed and
restricted to thelr facts. (Compare 61 Ops.Cal.Atty.Gen.

283, 253-255 (1978).)
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violation of sectlon 1090 are volid. (See Thomson v. Call,
supra, 38 Cal.3d 633, 646, fn. 15.) Failure to properly
adhere to the "rule of necessity"™ by abstentlion could con-
stitute a violation of section 1090.

As to a future term, sectlion 1091.5 subdivision
(a)(6) would completely remove any section 1090 proscrip-
tion. Accordingly, the collectlve bargalning agreement
would be valid with or without the interested board member's

participation.

3. Since a violatlon of section 1090 of the
Government Code subJects an offlclal to possible criminal
sanctlons and disqualification from office under sectilon
1097 of the code, those sanctlons could be applied 1f the
board were to enter Into a collective bargalning agreement
wlith the 1interested members' participation. That partici-
pation would go beyond the bounds of the "rule of neces-

sity."

As to a future term of office, no proscription
would be applicable under sectlion 1090 of the Government
Code. Accordingly, no sanctions would be applicable.

4, Sectlon 1090 of the Government Code would not
prohiblit the school board member from participating in nego-
tlations with the teachers' assoclation during a future term
of offlice. He should, however, abstaln from any and all
participatlion during his current term of office under gen-

eral common law principles.

* X % %
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