California
Fair Political
Practices Commission

March 11, 1987

Carl K. Newton

City Attorney of Manhattan Beach
Burke, Williams & Sorensen

One Wilshire Building

624 South Grand Avenue, 1llth Floor
Los Angeles, CA 90017

Re: Your Request for Advice
Our File No. A-87-046

Dear Mr. Newton:

You have requested advice on behalf of Larry Dougherty and
Charles Holmes, members of the Manhattan Beach City Council, and
on your own behalf as City Attorney, concerning the conflict of
interest provisions of the Political Reform Act (the "Act").l/

QUESTION

The applicant for an extension of a temporary certificate of
occupancy has filed a claim against the city, Councilmembers
Dougherty and Holmes, and yourself. The claim is for actual
damages totaling $650,000, punitive damages of $1,000,000, and
attorneys' fees. May you, as the city attorney, and the two
councilmembers participate in:

(1) Decisions on the claim;

(2) Decisions on applications related to the claim; or

(3) Decisions affecting the claimant but unrelated to the
claim?

CONCLUSION

You and the two councilmembers may participate in decisions
on the claim, decisions on applications related to the claim,
and other decisions affecting the claimant.

1/ Government Code Sections 81000-91015. All statutory
references are to the Government Code unless otherwise noted.
Commission regulations appear at 2 California Administrative
Code Section 18000, et seq. All references to regulations are

to Title 2, Division 6 of the California Administrative Code.

428 ] Street, Suite 800 ® P.O. Box 807 ® Sacramento CA 95804-0807 @ (916)322-5660
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FACTS

In January 1987, Meals America, Inc. ("Meals"), filed a
claim against you, the City of Manhattan Beach, and
Councilmembers Dougherty and Holmes, alleging negligent
interference with contractual relations, interference with
prospective economic advantage, conspiracy to interfere with
existing contractual relations, fraud and/or negligent
misrepresentation, estoppel, conspiracy to defraud, violation
of civil rights and damages. The claim seeks damages of
$50,000 for loss of business, $600,000 for additional lease
expenses, $1,000,000 in punitive damages, and attorneys' fees.
Meals has not filed a lawsuit based on the claim, but may do so
in the future.

The claim stems from an application for a planned
development permit and a conditional use permit for the
development of a restaurant, lounge and associated service
activities. Meals was the proposed lessee-tenant of the
property and the developer of the property for which the permit
applications were filed.

In October 1986, the city granted Meals a 90-day temporary
certificate of occupancy for its restaurant. One of the
conditions of the temporary certificate of occupancy concerned
offsite parking for patrons of the restaurant. On January 20,
1987, the temporary certificate of occupancy was scheduled to
come before the city council for extension. At that time, the
city had received complaints that Meals was not complying with
the offsite parking requirement. Meals filed its claim against
the city, the two councilmembers and the city attorney prior to
the vote on the extension of the temporary certificate of
occupancy. The city council voted to extend the temporary
certificate of occupancy to March 23, 1987, and continued a
request for a further extension to March 17, 1987. Council-
members Dougherty and Holmes disqualified themselves from
participating in the decision on the extension pending the
issuance of an advice letter from our office about the effect
of the claim on their ability to participate in decisions
affecting Meals.

ANALYSIS

One of the main purposes of the Act is to prevent conflicts
of interest in governmental decisionmaking. (Sections 81001 (b)
and 81002(c).) In this regard, Section 87100 prohibits any
public official from making, participating in, or using his
official position to influence any governmental decision in
which he knows or has reason to know he has a financial
interest. An official has a financial interest in a decision
if it is reasonably foreseeable that the decision will have a
material financial effect, distinguishable from its effect on
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the public generally, on the official or on a member of his
immediate family, or on:

(a) Any business entity in which the public official
has a direct or indirect investment worth one thousand
dollars (S$1,000) or more.

(b) Any real property in which the public official has
a direct or indirect interest worth one thousand dollars
($1,000) or more.

(c) Any source of income, other than gifts and other
than loans by a commercial lending institution in the
regular course of business on terms available to the public
without regard to official status, aggregating two hundred
fifty dollars ($250) or more in value provided to, received
by or promised to the public official within 12 months prior
to the time when the decision is made.

(d) Any business entity in which the public official
is a director, officer, partner, trustee, employee, or holds
any position of management.

(e) Any donor of, or any intermediary or agent for a
donor of, a gift or gifts aggregating two hundred fifty
dollars ($250) or more in value provided to, received by, or
promised to the public official within 12 months prior to
the time when the decision is made.

Section 87103.

The officials in question do not have an investment interest
in Meals or any ownership in the real property that Meals has
developed. They have received no income or gifts from Meals;
they are not employed by, nor do they hold any business
positions with, Meals. Therefore, the issue raised by your
question is whether the officials themselves will be foreseeably
and materially affected by the decisions concerning Meals'
claim, by decisions on applications related to the claim, or by
other decisions affecting Meals.

The effect of a decision will be considered material if
there is a substantial likelihood that it will occur. (Thorner
Opinion, 1 FPPC Ops. 198 (No. 75-089, Dec. 4, 1975), copy
enclosed.) Certainty is not required; however, if the effect is
but a mere possibility, it is not considered reasonably
foreseeable.

Requlation 18702.1(a) (4) (copy enclosed) contains gquidelines
for determining whether the reasonably foreseeable effect of a
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decision on an cfficial will be considered material. Pursuant
tc these guidelines, an official is required to disqualify
himself from participating in a decision if it is reascnably
foreseeable that the personal expenses, income, assets or
liabilities of the official will be increased or decreased by at
least $250 by the decision. Disqualification is not required if
the decision only affects the salary, per diem, or reimbursement
for expenses the official receives from a state or local
government agency.

At this point, the city council is faced with decisions
concerning the claim and decisions concerning Meals' request for
an extension of the tempcrary certificate of occupancy. The
claim filed by Meals impcses no perscnal liability on yocu or
Councilmembers Dougherty and Holmes. Any decisions the city
council makes regarding the claim could not directly result in
you or Councilmembers Dougherty or Holmes incurring or aveiding
personal liability.

In the future, Meals could file a lawsuit based on the
claim. The city council's decision con the claim and on Meals'
applications related to the claim may affect whether Meals
decides to file a lawsuit in the future. However, at this time,
the effect of the decisions currently before the city council on
your personal liabilities and the perscnal liabilities of
Councilmembers Dcugherty and Holmes is too remote to be
considered reasonably foreseeable.

Your letter includes scme hypothetical questions about
potential litigation that may be filed against the city, the two
councilmembers and yourself. We decline toc answer your
hypothetical questicns at this time. (See, Regulation
18329(b) (8) (D), ccpy enclosed.) If a lawsuit is filed in the
future, it would then be appropriate for us to consider the
effect of the lawsuit on your participation and that of
Councilmembers Dougherty and Holmes in decisions related to the
lawsuit.

The issues raised in your questions concerning the potential
future litigation have not previocusly been addressed by the
Commission. They include complex policy decisions which are
best addressed in a specific factual situation, rather than in
the abstract. If a lawsuit is filed, a Commission opinion may
be the best vehicle for resoclving thocse substantial questicons of
interpretation.

If Meals does file a lawsuit based on the claim, you should
contact us for further guidance. In the meantime, you and
Councilmembers Dougherty and Holmes may participate in decisicns
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on the claim, decisions on applications related to the claim,
and other decisions affecting Meals.

If you have any questions regarding this letter, please
contact me at (916) 322-5901.

Sincerely,

Diane M. Griffiths
General Counsel

, . vy ‘
Fatle e € o 1ot acer

(
By: ZXathryn E. Donovan
Counsel, Legal Division

DMG:KED: km
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Fair Political Practices Commission
Post Office Box 807
Sacramento, CA 95804

Re: Reguest for Advice of the Commission
Under Section 83114 Government Code

Dear Mr. Baugher:

This letter is written in my capacity as City
Attorney of the City of Manhattan Reach and is intended to
serve as a reguest for advice pursuant to the provisions of
Section 83114 of the Government Code.

The request for advice is made relative to the
following facts:

In 1983, there was filed with the Planning
Commission of the City of Manhattan Beach (City) an
application by J.D.J. Management and David Arias for a
planned development permit and a conditional use permit for
the development of a restaurant, lounge and associated
service activities., Following denial of the applications by
the Planning Commission, there was an appeal to the City
Council, which conditionally approved both applications by
the adopticon of resolution of the City Council, 4071
(attached as Exhibit A). In September of 1983, the City's
Planning Commission conditionally approved the final plans
for the commercial planned development permit to allow the
development of the restaurant proposed by David Arias. This
action was taken by the adoption, bv the City's Planning
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Commission, of its Resolution No. PC 83-35 (attached as
Exhibit B).

Among the conditions attached to the approvals by
both the City Council and Planning Commission mentioned
above was a requirement that the applicant provide a minimum
of 30 offsite parking spaces to serve the project over and
above the proposed 16 onsite parking stalls. (See condition
number 1 of Section 4 of City Council Resolution No. 4071
and conditions 1 and 11 of Planning Commission Resolution
No. PC 83-35.)

As the project progressed, the owner and lessor of
the property on which the restaurant was toc be established
changed form to Morningside Investments (Morningside), a
limited partnership of which David Arias was the general
partner. The proposed lessee-tenant and developer of the
restaurant changed to Meals America, Inc., of which
David Fansler is the president. The name of the restaurant
proposed to be established was "Wilikers Restaurant and
Bar."

On July 25, 1983, a sublease of 30 parking spaces
was entered into between Metlox Potteries (Metlox) and
David Arias. Metlox Potteries (also designated as
Metlox Manufacturing Company) was the lessee of 85 parking
spaces from Atchison, Topeka and Santa Fe Railway Company
(Santa Fe) prior to and at the time the July 25, 1983
sublease was entered into between Metlox and David Arias.
(July 25, 1983 Parking Sublease - attached as Exhibit C.)

By an Assignment Contract dated January 25, 1985,
between Santa Fe, Metlox and Morningside, the leasehold
interest of Metlox in 85 parking spaces owned by Santa Fe
was assigned to Morningside. (Assignment Contract of
January 25, 1985 - attached as Exhibit D.)

The proposed 30 parking spaces required to be

provided by the restaurant development, which were also a
part of the 85 spaces leased from Santa Fe to Metlox and
subleased to Morningside, did not conform to the City's
standards for parking spaces. Accordingly, Morningside
applied to the Planning Commission for a zone variance to
allow the modification of Jdevelopment standards related to
the parking lot designed for the restaurant operation on the
property owned by Morningside. The application for zone
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variance was granted by the Planning Commission pursuant to
Resolution No. PC 85-33. (Attached as Exhibit E.)

In September of 1986, Meals America, Inc. (Meals)
apparently encountered difficulties in meeting the City's
zoning and building requirements in order to open the
restaurant which it was developing and was near completion
of construction. A parking difficulty experienced by Meals
was apparently based upon disputes which arose between Meals
and its landlord, Morningside, relative to subleasing the 30
offsite parking spaces.

On October 7, 1986, Meals, through its president,
David Fansler, appeared before the City Council reguesting
relief from a condition of the conditional use permit, the
zone variance and the planned development permit relating to
the restaurant development requirement that the 30 offsite
parking spaces be provided. Meals' reguest was denied on a
three-to-two vote of the Council, with Council Members
Larry Dougharty, Bob Holmes and Connie Seiber voting with a
majority, and Council Member Gil Archuletta and Mayor
Jan Dennis voting to grant the relief,

On October 24, 1986, Meals and its president,
David Fansler, were granted a temporary certificate of
occupancy by the City for a 90-day period based upon, among
other things, a representation by Mr. Fansler that he had
entered into a parking lease which would accommodate the 30
space offsite parking requirement of the restaurant. The
temporary certificate of occupancy was subject to a number
of conditions and was granted on an interim basis to allow
Mr. Fansler to resolve his dispute with Mr. Arias. (City
letter dated October 24, 1986, granting the Temporary
Certificate of Occupancy, with attached Parking Lot Lease
Agreement dated October 23, 1986 - attached as Exhibit F.)
Further conditions were required to be met as a condition of
approval of the temporary certificate of occupancy.

As a culmination of nearly two years of
negotiations with Santa Fe, the City acquired by purchase
the abandoned railroad right-of-way previously owned by
Santa Fe, which included the 85 parking spaces which were
leased by Santa Fe to Metlox and Morningside. Title to said
property was conveyed by Santa Fe to the City on October 8,
1986. The Purchase Agreement between the City and Santa Fe
provided, among other things, that the City would lease back
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to Santa Fe the 85 parking spaces which were previously
leased by Santa Fe to Metlox and Morningside. In order for
the City to implement the lease of the 85 parking spaces to
Santa Fe as lessee, the City as owner of the 85 parking
space area cancelled the lease to Metlox and Morningside
effective December 5, 1986. Santa Fe currently is
contending that the Purchase Agreement which it entered into
with the City regarding the abandoned right-of-way property
contained only an option to Santa Fe to lease the 85 parking
space area, which it now declines to pick up. The City
disputes Santa Fe's contention but instead insists that the
Purchase Agreement provided for a lease which became
effective between the City and Santa Fe upon the
cancellation by the City of the prior Santa Fe lease to
Metlox and Morningside.

Following issuance of the Temporary Certificate of
Occupancy to Meals and the commencement of the operation of
Wilikers Restaurant, complaints were received from other
merchants to the effect that Meals was not utilizing the
required offstreet parking spaces and the offsite parking
facility as required by the terms of the conditional use
permit, planned development permit, zone variance and
temporary occupancy permit. City staff investigation
confirmed that Meals was not using the offsite parking
facilities, but instead was utilizing a valet parking
service which was parking cars in a public vehicle parking
structure, on the City Hall and Library public lots and on
City streets. (Regarding merchants' complaints, see letter
of November 10, 1986, from Downtown Manhattan Beach BRusiness
and Professional Association to City Council Members, with
attachments (attached as Exhibit G).) (Regarding the staff
investigations, see staff memorandum to City Manager, dated
November 26, 1986, with attachment (attached as Exhibit H).)

The temporary certificate of occupancy which was
granted on October 24, 1986, to Meals and Wilikers
Restaurant to operate for a 90-day period was scheduled to
expire on January 22, 1987. The City received a reqguest
from Wilikers to extend the temporary certificate of
occupancy for another 90-day period, or to April 22, 1987.

A staff report was prepared on January 20, 1987 for the City
Council meeting held on that date. (Said staff report, with
attachments, is attached as Exhibit I.)
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A letter dated January 22, 1987 to the City from
Peter Ristani, lessor of the offsite parking area to Meals
and Wilikers providing the basis for the issuance of the
temporary certificate of occupancy, was received. Said
letter indicates that the lease from Mr. Ristani to Wilikers
and Meals of the offsite parking area is no longer in effect
and has not heen since the end of December 1986. (See
letter of January 22, 1987, from Peter Ristani to the City
of Manhattan Beach - attached as Exhibit J.)

On January 27, 1987 the City sent a letter to
Mr. Fansler informing him of noncompliance with the terms
and conditions of the temporary certificate of occupancy,
the planned development permit and the conditional use
permit. (Attached as Exhibit X.)

On January 14, 1987, there was filed with the City
Clerk a claim by Meals America, Inc., against the City,
Carl K. Newton, Larry Dougharty and Charles Robert Holmes.
Said claim filed against the City, Councilmen Holmes and
Dougharty and City Attorney Newton alleged negligent
interference with contractual relations, interference with
prospective economic advantage, conspiracy to interfere with
existing contractual relations, fraud and/or negligent
misrepresentation, estoppel, conspiracy to defraud and
violation of civil rights, and damages. The claim secks
damages of $50,000 for loss of business, $5600,000 for
additional lease expense, $1,000,000 punitive and attorneys'
fees. (The claim is attached as Exhibit L.)

On January 27, 1987, I discussed the potential
conflict issue with John McClean of the Fair Political
Practices Commission legal staff. Based upon that telephone
conversation, it was the determination of Mr. McClean that
there should be no participation by Councilmen Holmes and
Dougharty and no advice by me relative to decisions which
might be made on the Meals issue on the agenda or concerning
the claim, pending a written opinion issued by the Fair
Political Practices Commission on the issues,

At the City Council meeting of January 20, 1987, I
limited my advice to the City Council to relaying the
recommendation of the Fair Political Practices Commission
legal staff to the Council, and Councilman Dougharty
abstained from any participation in the Meals matter that
was on the agenda. Councilman Holmes was absent from the



Mr. Gregory Baugher
January 30, 1987
Page 6

Council meeting. On a two-to-one vote the remaining members
of the City Council extended Meals' temporary certificate of
occupancy for 60 days to March 23, 1987 and continued the
request for a further extension to the meeting of

March 17, 1987, in anticipation that an opinion from the
Fair Political Practices Commission would be received on or
before that date.

A number of guestions relative to potential
conflict of interest, under the provisions of the Political
Reform Act of 1974 as amended, are presented by reason of
the claim naming as prospective parties to litigation, two
Council Members and the City Attorney. It should be noted
that the two Council Members, Dougharty and Holmes, have in
the past voted against the requests of the claimant and the
restaurant developer, Meals, with regard to the issuance of
the requested temporary certificate of occupancy.

During the claim stage, that is prior to the filing
of litigation, guestions arise as to the voting capacity of
the two Council Members named in the claim as follows:

1. Can the Council Members vote on the claim?

2. Can the two Council Members vote on related
applications of the claimant concerning the
restaurant development and its compliance with
conditions attached to the conditional use
permit, planned development permit, zone
variance and temporary certificate of
occupancy?

3. Can the two Council Members vote on unrelated
matters involving the c¢laimant, i.e. not
involving the restaurant development?

Certain conflicts guestions arise as to the
activities which properly can be engaged in by the City
Attorney during the claim stage or prior to filing
litigation as follows:

1. Can the City Attorney advise members of the
City staff and City Council regarding the
claim?
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2. Can the City Attorney advise City staff and
members of the CTity Council regarding related
applications of the claimant, such as
compliance with the conditions of the
conditional use permit, planned development
permit, zone variance and temporary
certificate of occupancy?

3. Can the City Attorney advise City staff and
Council Members relative to unrelated matters
of the claimant?

During the litigation stage of the case that is
after a lawsuit has been commenced, further questions arise
as to the capacity of the two Council Members to vote, as

follows:

1. Can the Council Members vote on pending
applications of the plaintiff?

2. Can the Council Members vote on issues
relating to the City providing a defense for
the Council Members? (Government Code
§ 995.2.)

3. Can the City Councilmen vote on the issue of
indemnification for judgment? (Government
Code § 825.)

Similar questions as to conflicts arise for the
City Attorney during the litigation stage, that is after the
lawsuit has been commenced, as follows:

1. Can the City Attorney advise City staff and
the Council relative to applications of the
plaintiff?

2. Can the City Attorney advise City staff and
the Council regarding the City providing a
defense as to Council Members or the City
Attorney? (Section 995.2 Government Code.)

The foregoing factual presentation and questions
raised as set forth above present some very difficult policy
guestions for determination by the Fair Political Practices
Commission. The possibility must be recognized that the
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motivation of Meals in presenting its claim to the City in
the manner in which it has done so may be to utilize the
provisions of the Fair Political Practices Act to remove
members of the City Council who have opposed their reguests
in the past, so that they are unable to vote, thus
manipulating the power of local government., If a developer
can file a claim and thereby remove those who oppose his
project, it would enable such a developer to tamper with the
processes of government through the use of the Fair
Political Practices Act, thus achieving a result clearly
contrary to its purposes.

Section 81001, Government Code, sets forth the
findings and declarations which are declared on behalf of
the people as a basis for enacting the Political Reform
Act. Subparagraph (b) appears applicable to the conflict
issues presented in this matter. Subparagraph (b) provides:

"{(b) Public officials, whether elected or
appointed, should perform their duties in an
impartial manner, free from bias caused by their
own financial interests or the financial interests
of persons who have supported them;"

The financial interest which is the subject of the
potential conflict applicable to the two City Councilmen
named in Meals' claim and myself as City Attorney, which is
the subject matter of this letter, is imposed upon us and
created by the claimant, Meals, upon the filing of the
claim. It may be appropriate to exempt a public official
from a conflict situation when the decision relates to a
financial interest which is created by the party who is
directly affected by the decision., It simply violates every
precept of government if a party interested in a decision
can manipulate a public body by eliminating opponents from
that body by creating a financial interest in them which
disables them from participating in the governmental
process.,

Section 81002 of the Government Code sets forth the
purposes of the Political Reform Act. Subparagraph (c)
enumerates a purpose as follows:

"(c) Assets and income of public officials which
may be materially affected by their official
actions should be disclosed and in appropriate
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circumstances the officials should be disgqualified
from acting in order that conflicts of interest may
be avoided."

The assets of the two City Councilmen who are the subject
matter of the claim filed by Meals are subject to some
effect of the claim only by reason of filing of the claim.
It seems possible that a logical rule to be applied under
the circumstances of this case would be that disclosure of
the potential influence on behalf of the public officials is
sufficient and that disqualification would be inappropriate
when the party who has created the potential influence upon
the asset of the governmental official may stand to gain by
reason of the elimination of the official through the
disgualification process. The rule of necessity as set
forth in Section 87101 does allow the participation of
public officials in the decision process, even though a
conflict of interest exists. It seems possible that the
Commission may determine that a policy based rule of
necessity exists which would preclude disqualification in an
instance where the Political Reform Act was being misused in
order to eliminate persons who had opposed the position of
the claimant in the past.

I trust that the foregoing will provide you with
facts and information upon which you can base advice or
guidance to the City of Manhattan Beach and more
specifically to Councilmen Larry Dougharty, Bob Holmes and
myself. TIf you should need anything further regarding this
matter, please don't hesitate to contact me.

CARL K. NEWTON
Of BURKE, WILLIAMS & SORENSEN
City Attorney

City of Manhattan Beach

cerel

CKN/sjw
Enclosures
cc: Mayor and Members
of the City Council
David J. Thompson, City Manager
Terry Stambler-Wolfe, Director of
Community Development



California
Fair Political
Practices Commission

February 5, 1987

Carl K. Newton

Manhattan Beach City Attorney
Burke, Williams & Sorensen

One Wilshire Building

624 South Grand Avenue, 1l1lth Floor
Los Angeles, CA 90017

Re: 87-046

Dear Mr. Newton:

Your letter requesting advice under the Political Reform
Act was received on February 3, 1987 by the Fair Political
Practices Commission. If you have any questions about your
advice request, you may contact Kathryn E. Donovan, an attorney
in the Legal Division, directly at (916) 322-5901.

We try to answer all advice requests promptly. Therefore,
unless your request poses particularly complex legal questions,
or more information is needed, you should expect a response
within 21 working days. You also should be aware that your
letter and our response are public records which may be
disclosed to the public upon receipt of a proper request for

disclosure.
Vgry truly yours,
P N
Diane M. Griffiths /
General Counsel

DMG:plh

428 ] Street, Suite 800 @ P.O. Box 807 @ Sacramento CA 95804-0807 @ (916)322-5660
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be grunted tentative approvai;

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF

MANHATTAN BEACH, CALIFORNIA, DOES HEREBY RESOLVE, DECLARE, FIND,

DETERMINE, AND ORDER AS TFOLLOWS:

ECTION 1. That thc said applicatlon 1s 4n app:ication

wn

wvhich was properly made to the Planning Commission sursuant to
the provisicns or Section 10-3.801-B to 20-3.8305-B, inclusive,
of the Manhgttan Beach Municipal Code.

SECTION 2. That the piannzd deve_opment permit applizd

for «nd the real prozerty affected thereby are set rforth in the

.application fcr permit as follows:

Request: The 2pplicant pranose:r To construct
a 2-story struiture csntaising
5,100 souare iect to he uscy for
restauTant, lounge and assisciated
Service Lrcas, On proneriy cncon-

passing 12,210 sauare -ees.

Legal Lots 1 zad Z, Block 47, Manhattzan
Description: Beack Division No. 2, zo include

& vacoted norction of (Ith Street,
comnionly kunown uas 401 Manhatr:zan
Beach Boulcvard in thce City of
Manhattan Beach.

SECVION 3. That the City Council! herehy wakes the
fellowing fincings:

1. That the proposed commercial nlanned develonnent
o the GCeneral Plan.

2. That the Facts set torth +in the orai and writcen
prescentation by the applicants regarding this project co.astitute
o basis for approval of the commercial planned devcloprent. enc
the same are incorporated hereby by reference as fincings.

?he»project is in accordance with the Zalifornia
Juallty Act and a miti Doc

~ .. Py HET ™ P RPN
NOEATLIVE Jociarvation

i
LEntod

Tequirements under the Zoning Ordinance pursuant to
519, Manhattan Reach Municipai Code.

The applicant #3111 fumnly 16 on site parking spaces
N JEIR P ~ - = o
30 parking spaces Trom Metlox-Santa Fe to
Shvironmintil coascquences soted wn the Mitigated
iration
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SECTION 3. That the City Council does hereby grant

a Planned Development Permit and Conditional Use Pcrmit to J.D.J.
Managenment and David Arias f[or the nurposes sct forth in Sectien
2 0f this resolution, subject to the following conuitions:

1. A minimum of 30 parking spacces shall be provided
on a permanent basis in conjiurnction with the project over and

above the proposed 10 parking stalls; said space to be lcasad:
from the Metlox Company.
2. The applicant shall work with the Department of

Community Development to address the possibility that a portion
of the structure that is proposed tc be constructeu is in the
public right-of-way.

3. Additional landscaping shall “e instw.led In the
public right-of-way adjacent to parking stalls 4 and 8.

4. The need for valet parking shail be cvaluazed
six months after granting of occupancy.

5. Utilities serving the site shall be underground
pursuant to City Ordinance.

6. A survey suitable for purpcses of recerdation
shall be performed by a Civil Engineer or Land Surveyor licenscd
in the State of California including permarent monumentztion ¥
all property corners and the establishment or verification of
cente¢rline ties at the intersections of Morningside Drive wi-h
Manhattan Beach Boulevard, Morningside Drive with 13th Street,
Valley Drive with the casterly extension of the southerly 1ine
of the civic center, and Valley Drive with Manhattan Beach
Boulevard.

7. A site landscaping plan shall be submittica for
approval in ccnjunction with building permi+ cppliczticn which
shall include a minimum of two street trees on the Manhatran
Beach Boulevard property frontage and four street trees on the
Morningside Drive property frontage, of size, variety, and
location subject to approval by the Pubtlic Works Department.

The site landscaping plan shall include relocation of =1. street

trees which interfere with proposed strest improvements.

) 8. A refuse enclosure ar2a shali be censtructed in
accoraance with City requirements and subject to agpreoval as o
serviceability by the Sanitation Superintendent.

9. All defective Portland cement concrete curk,
gutter, and sidewalk on the periphkery of the site shall be re-
constructed in nccordance with City standards and subject to
the approval of the Public Works Department.

-10.  The northerly side of Manhattan Beach Boulevard
adjacent to the site shall be widenod such that Manhattan
Bench Boulevard will be a uniform 60 feet in width, and include
a curh radius of 25 feet on the corner of Manhattar Beach
Boulevard and Morningside Draive, in accordance with a traffic

investigation previously adopted by the City Council. Plans

for the miscellancous strect improvement: vhall be subject to
approval by the Public Works Demartment ..¢ skall comply with
wll applicable City standards. Miscelisacous related work shall
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3 volocation of existing
street trees, relocation and/oc installation of new trgffic»
regulasory signing, pavking meter rclocation and transitioning
o7 ac. strect jmprovements te join existing improvements which

incluce hat ner necessarily Lo Timieed to

231 e later rodified in conjunction with development of the
adjacent pronvrty.

SECIION 5. This resolution shall become c:ifective

SECTION 6. The City Clevk shall certify to the passage
and adoption of this resolutica; shall cause the same to be
centered in the book of original resolutions of said City; shall
make a minute of the passage and adootion thereof in the
minutes of the meeting at which the same is passcd zad adopted:

and shall® forward a certified copy of this resoluticn to the

Director cf Community Development and the applicant Zor their

information and files.

PASSED, APPROVED and ADOPTED this Znd day of
August , 1983.
QY?Sf Lesser, Sweeney, Svitzer, Walker and Maycr Holmes
IR VECE I None A
Absent: Nore

Abstain:  Ngne

/s/ C. R. Hzlmes

Mayor, City of Mani.ttan Beach
‘California

>

ATTEST:

/s/ John Allan Lacey

City Clerk

Certified to be a true copy
of the original of saia
dae'mznt ¢ file in oy g

nd -
Q4 T ]







MANHATTAN BEACH AFPRCVING THE FINAL PLANS FOR
COMMERCI™Y PLAMYNID DEVELCOPMENT PERMIT TJ ALLCOW
‘THE DEVELOPMENT OF A TWC-STORY RESTAUKANT CONTAIN-

ING 8,400 SQUARE FELT ON A PORTICN Or PROPERTY
PRESENTLY UTILIZED BY THE METLOX POTTERY MaNUFAC-
TURING COMPANY, LCCATED AT 401 MANHATTAN BEACH
BOULEVARD, IN THE CITY OF MANHATTAN BEACH (Arias)

RESOLUTICH OF TdE PLANNING CCMMISSION OF THE CITY
oF
A

WHEREAS, the Planning Commission of the City of Manhattan Beach conaucztecd
a hearing pursuant to applicable law to review the final plans for &
Commercial Planned Development Permic for the property legally descrined
as Lots 1 and 2, Block 97, Manhatcan Beach Divisicn to. 2, tc includs a
vacated portion of 1Z2th Street, in the City of Manhattan Beach; ana,

WHEREAS, the applicant for the Final Commercial Planned Develcpment bermit
is David Arias, owner-in-escrow of the subject property; and,

WHEREAS, the hearing was advertised pursuant to apglicable law, testimony
was invited and received; and,

WHEREAS, the tentative Commercial Planned Development Permit application
was filed in conjunctiorn with a Conditional Use rermit application; anz,

WHERCAS, the purpose of the application is to allcow the developmernt o
two-story structure containing 8,400 sguare feet which will be used for

a restaurant, lounge, and associated service areas Cn Property encompass—
ing 14,210 square feet; and,

Q

3D

WHERZAS, the tentative Commercial Planned Developrent Permit and Condi-
tional Jse Permit was approved by the City Council subject tc conditidns
as statred in Resolution No. 4071; ang,

WHEREAS, a dezailed Initial Study/Environmental Assessment was preparcd
for tne project which focused primarily on the aesthetics, land use,
ing, traftfic, and circulation aspects of the development. It was de-
termined that an additional amount of parking was necessary to micigate
a parking irpact. The City Council determined that the provisicn of an
additional 3C spaces would mitigate ths envirormenzal conseguence:s ard
ratified a Mitigated Negative Declaration for tne mrciect: and.

dark-

WHEREAS, the submitted pliang were reviewed arnd were Touns ¥o pe in Sun-

stantial compliance with all of the cordaitions oI the tentaiive approvalii
and,

WHEREAS, the supmitted lease agreement dia nct provide for & terrm {(i1engtn)
ot the lease. It was determined thatv & contingancy plan pe provadaa

sO that the 30 off-site parking spaces are permanently preserved should
the lease agreemznt bicome vold or oTnerwise 1aoperative.

NOW, THEREFORE, BE IT R:ZSOLVED that tne Planning Cecmmission of the Jity
of Manhattan Beach hereby APPROVES tne final plans as per City Council
Resolution No. 4071 approving the Final Commercial Piaznned Development
Perriit for the subject property subject to tre following conaitiong:

1. A minimum of 30 parking spaces shall be proviced cn a permarncnt basis
in confunstion waihh the project over and above thie proposad o park-

inyg stalis; sa:d space to be leased from the Metlox Company.

<
acress tne ¢ structure thac is
proposed to e constructed 1s 1n the public rignrt-of-way.

3. Additicnal landscaping shall be installed in the public right-of-way
adiacen:t to parking stalls 4 and 6.

1 of

("]



RESOLUTION NO. PC b3-3
(Continued)

o

4. Thu need for valet parking snuell be evaluatea six montas after grant-
ing of occcupancy.

L. Jtilities serving tne site shall be underground pursuant to City
Crdinance.

6. A survey suitabie for purposes of recordation shall be performed by a
Civil Engineer or Land Surveyor licensed in the State of California
including permanent monumentation of all property corners and the
establishment or verification of centerline ties zt the interccctions
of Morningside Drive with Manhattan Beach Boulevard, Morningside
Drive with 13th Street, Val:ey Driva with the easterly cutengion of
the southerly line of the Civic Center, and Valley Drive with Mannattan
Beach Boulevard.

7. A site landscaping plan shall be submitted for approval in conjunction
with building permit application which shail irnclude a minimai ¢f twe
street trees on the Manhattan Beach Boulevard prowerty frontage and
four street trees on the Morningside Drive property frontage, oI size,
variety, and location subject to approval by the Public Works Depart-
ment.  The site landscaping plan shall include relocaticn of &ll street
trees which interfere with proposed street 1nprovements.

E. A refuse enclosure area shall be coanstructed in accordance wilz.. Ji=zy
requirements and subject to approval as to serviceabilicy by c-
Sanitaticn Superintendent.

9. All defective Portland cement concrete curs, gutter, and sidewaix on

paip
the peripnery cof the site shall pe reconztructel 1n accorzarnce witn

City stanaards and subject tc the approval of the Public Wor Leparc-
ment.
10. Tre norther.y side of Manhartan Beazch Boulevara adjacent to the slze

snall be widened such that Manhattan Beach Boulevard wil: be o uniior.
00 feat in width, and include a curp radius of 23 feet cr. the .cxner
of Manhattan Beach Bouulevard ana Morningside Driuve, 1n awccordarce
with a +raffic investigation previously adopted by the City Council.
Plans for the miscellaneous street 1lmcrovements shall be subject to
approval by the Public Works Department and shall comply with
applicable City standarxds. Milscellanesus elated work shall
pat not necessarily be limited to relocation oI eXisting streec
trees, reiocatica and/or installation of new trafflic regulaccry sigr-
1ng, parking meter relocation, an€ Transititning OL rew Strec: 1M~
provements to Jjoln exlsting 1morovaements which will be later medified
ir. conjuanction with development of the adjacent property.

11. Should the lease agreement Lecome void or otnerwlse inoperative, 2
minimum of 30 parking spacesz shai: be provided or a gerrancnt casiz
o & surtasle location sucject te tne approvel of tre Lepartiest OI
Cocmmunlty Development.
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RESOLZTION NO.
(Continued)

W

Q

I horedy certizfy that the forecoiny 18 o
full, true, and correct copy sof the
Resoluticn as adopted by the Planning
Commission at its regular meeting of
September 2&, 1583, and tha+ said Resolu-
tion was adopted bv tne following vote:

AYES : Acker—ar., Armisteac, Rarnes, and
Maturkce
NOES : denard, Dennic, und whachcriogel

ABSTAIN: Nong

ABSENT: None

-
/Vl
- }/ - .
p / g /
~7 2 ,'/, ~¢// Vi as /
. ey
TERRY 8T, v
/ ya - : N .
Secretafyte tnz Pianning Commlsnsic:.
J

N

B 7
cme il el e
Celleen Galliagher
Recording Secretary”

W]



RESOLUTION NO. PC 85-33

RESOLUTION OF THE PLANNING COMMISS(ON OF THE CITY OF
MANHATTAN BEACH GRANTING A ZONE VARIANCE TO ALLOW THE
MODIFICATION OF DEVELOPMENT STANDARDS RELATED TO PARKING LOT
DESIGN FOR THE RESTAURANRT OPERATION ON THE PROPERTY LOCATED
AT 401 MANAHATCAN BEACH BOULEVARD [N 'THY CITY OF MANHATTAN
BEACH

WHEREAS, the Planning Commission of the City of Manhattan Beach conducted a
pahllec hearing pursuant to applicable law to consider an application for the
property legally described Lots 1l and 2, Block 97, Manhattan Division No. 2 in
the City of Manhattan Bzach; and,

WHEREAS, the applicant for the Zone Variance is Morningside Investments; and,

WHEREAS, the public hearinzs were advectised according to applicable law,
testimony was invited and received; and,

WHEREAS, an Initial Study/Environmental Assessment was prepared and a Negative
Declaration was filed pursuant to CEQA and the City of Manhattan Reach
guidelines, finding no significant environmental impacts assoclated with the
project; and,

WHEREAS, the fnllowing findings were made with regard to this application:

1. The Zone Variance 1s required to allow exemption/modification of the
Manicipal Code requirements related to development standards For parking
1ot design. The applicaat raquests that he be permitted to maintain the
exisziag non-conforming detlox parking area currently situnated on the Santa
Fe propurty In its present state of existence.

2. The Planning Commission, at its meeting of Septewber 28, 1983, approved
the Final Comuz2rcial Planned Development Permit for a 2-story, 8,400 square
foot restaurant/bar.

3. The restauraal tenant is proposed to be known as Wilikers. Tenant Jmn—
provement plans have been approved by the City.

4, The subject property is Unclassified and is therefore deemed to he R-1,
single family residential. The proposed off-site parking area is located
on the ATSF Railway property betwzen 15th Street (to the morth) and
Manhattan Beach Boulevard (to the south).

5. Condition No. 1 of Resolutions Nos. PC 83-35 and 407! state "A minimua
of 30 parking spaces shall be provided on a permanent basis in conjunction
with the project over and above the proposed 16 on-site parking stalls."

6. The exlsting parking lot 1s substandard in the following summarized areas:
stall size, aisle width, location and size of landscaped areas, screening,
drainage, and irrigation.

7. The parking area was formerly used exclusively by the Metlox Pottery
Company. The area Jill now be shared with the restaurant operation. As a
result, the use of the non-conforming parking area will be expanded and
intensified.

3. Tha Munjcipal Code, Section 10-3.1317, requires that all existing non-
conforming parking ar=as shall he upgraded ta :onform to landscape
sctandards on or before December, 19783,

5. The use of Lue raillroad right—-of-way for pariing is determined to be a
non-conformning use of the property. Therefore, any intensification of use
regaires conflormance to current Municipal Code standards.

10. The railroad right-of-way is located at the entrance to the downtown

commercial armi. The City Councll has recently granted comceptual approval
to a downtown area Streetscape Improvement Plan.

EXHIBT

_1—
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12.

13.
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RESOLUTION NO. PC 85-33
(Continued)

The exceptional or extraordinary circumstances or conditions applicable to
the property or to the intended use are that ilmprovements at this time to
conform the parking area to Code will require violation of the lease
agreement between Santa Fe and Morningside Investments., The lease states
that no parking areas shall be within six feet (6°) of the rallroad tracks.

The Zone Variance is necessary for the preservation and enjoyment of a
substantial property right possessed by other properties in the same zone
and vicinity but which, because of special circumstance, 1s denied to the
property in question. This property has been used for parking for Metlox
Pottery for nearly 30 years. The City 1s currently negotiating an
agreement with the Santa Fe Rajlroad to acquire the property for open space
and other related public purposes.

The granting of the Zone Variance will not be materially detrimental to
the public welfare or injurious to the property or improvements in such
vicinity and zone in which the property is located.

The granting of the Zone Varilance will not adversely affect the compre-
hensive General Plan,

NOW, THEREFORE, BE IT RESOLVED that the Planning Commission of the City of
Manhattan Beach hereby GRANTS the Zone Variance subject to the conditions stated

below.

1. The parking area shall be repaired to remove and replace any decaying
asphalt areas.

2. Valet attendant parking shall be provided during the hours of 11:00 a.m.
to 1:30 p.m. and 5:00 p.m. to 9:00 p.m. The valet operation shall be
subject to the approval of the Community Development, Public Works, and
Police Departments.

3. An appropriate directional/information sign program shall be approved by
the Community Development, Public Works, and Police Departments.

4, The area designated for the use by the Los Angeles County Flood Control
District shall be continuously maintained in good condition.

5. The parking lot and surrounding area within the right-of-way shall be con-
tinuously maintained free of all litter and debris.

6. The management of the restaurant shall be responsible to maintain an
orderly use of the parking area so as to reduce loltering and noise and
other disturbances to adjoining property owners.

7. All the above stated conditions (1 through 6) shall be implemented and
continuously maintained prior to the Certificate of Occupancy being granted
for the restaurant development.

8. The conditions listed below shall be implemented ubon the change in

ownership of the subject Santa Fe Railroad in part or in whole.

A. The existing parking area shall be designed to substantially comply
with the landscape standards specified by Code subject to the approval
of the Community Development and Public Works Departments. All
landscaped areas shall be irrigated.

B. All screen walls/fences that are installed pursuant to Code or choice
shall be of decorative masonry block design and/or wood. No chain
link will be permitted.

C. A minimnum 3-foot wide landscape planter shall be installed along both
perimeters of the parking area adjacent to Valley Drive and Ardmore
Avenue.



RESOLUTION NO, PC 85~ 313
(Continued)

The ingress/egress (driveway design) shall conform to all applicable
City standards as approved by the Director of Public Works. All
unused driveways shall be closed with appropriate curb and gutter
improvements pursuant to the Public Works Department.

I hereby certify that the foregoing is a full,
true, and correct copy of the Resolution as
adopted by the Planning Commission at its regular
meeting of September 25, 1985, and that said
Resolution was adopted by the following votes:

AYES: Barnes, Collins, and Graw
NOES: Cunningham and Chairman
Ackerman

ABSENT: None
ABSTAIN: None

Terun, S tlow —-Wetde &0y

TERRY GTAMBLER-WOLFE
Secretary to the Planning Commission

(:::>55539/L0 en
Recordihg S



METL@®X POTTERIES 7ot OFFICE B0xs

- 1200 MORNINGSIDE DRIVE
MANHATTAN BEACH, CALYFORNIA 90266 ¢ (213} 545-4516

PARKING LEASE

In consideration of the sum of $30.00 per month, Metlox
Manufacturing Company hereby leases to David Arias 30 parking
spaces located in the Metlox parking lot, north of Manhattan
Beach Blvd, between Valley Drive and Ardmore which Metlox
leases from the Santa Fe Railway Company.

The lease begins immediately uvpon the opening of the restaurant
to be built by David Arias on Lots 1 ana 2 of Block 97 in
Manhattan Beach, known as the Metlox property.

The term cf the lease shall be based on the same time period
and terms that Metlox has in its lease with the Santa Fe
Railway Company. The lessee acknowledges that he has received
a copy of the Santa Fe lease, and that this lease is subject
to all the terms and conditions thereof, except with regard

to the payment of rent.

DATED - m :
oL - —

FOR METLOX MANUFACTURING COMPANY:

/mwg\iauw/

\ B’reqld nt
{

Davxd Arias

Wﬂlyomunwul WalyAl‘IWAll
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" Santa Fe Criginat

Contract No.

RETURN TG 11002211-20

Secretary, The A.T. & 5.F. RY. CO. Topeka

ASSIGNMENT CONTRACT

THIS AGREEMENT, Made as of the 25th day of January 1985, between
THE ATCHISON, TOPEKA AND SANTA FE RAILWAY COMPANY, a Delaware corporation
(hereinafter called '"Santa Fe'"), METLOX MANUFACTURING COMPANY, a California
corporation (hereinafter whether one party or more called "Assignor"), and
MORNINGSIDE INVESTMENTS, a California limited partnership (hereinafter

whether one party or more called "Assignee').

RECITALS:

Santa Fe and Assignor are now parties to a contract dated June 16, 1952, Santa Fe's

Secretary's Contract No. 56214, relating to a site for driveway and auto parking area at

Manhattan Beach, County os Angeles, State of California, said contract, together
with any and all modifications, supplements and amendments thereto, whether or not
referred to above, being hereinafter called the '"Original Contract".

The parties have now agreed to the assignment to Assignee of all of the interest of
Assignor in the Original Contract, upon the terms and conditions hereinafter set forth.

AGREEMENT:

FOR VALUE RECEIVED, Assignor hereby assigns to Assignee all of Assignor's interest in
the Original Contract.

IN CONSIDERATION of such assignment and the consent thereto of Santa Fe herein
contained, Assignee hereby accepts said assignment and assumes and agrees to observe and
discharge all of the conditions and obligations in the Original Contract which are by
the terms thereof to be observed and kept by Assignor, and Assignee further agrees not
to assign the Original Contract or any right or interest therein, nor sublet the
property or any part thereof embraced in the Original Contract, without the written
consent of Santa Fe in each instance. )

IN CONSIDERATION of the premises and of the covenants of Assignee herein contained,
and the faithful performance of the same, Santa Fe consents to the assignment by
Assignor to Assignee of all of Assignor's interest in the Original Contract. As further
consideration for Santa Fe's consent, Assignor shall pay to Santa Fe the sum of One
Hundred Fifty and No/100 Dollars ($150.00).

IT IS MUTUALLY UNDERSTOOD AND AGREED that in the event either Assignor or Assignee, or
both, consist of two or more parties, all the covenants and agreements herein shall be
the joint and several covenants and agreements of such parties.

Any notice to be given by the Santa Fe to the Assignee under the Original Contract, as
hereby assigned, shall be deemed to be properly served if the same be delivered to the
Assignee, or if left with any of the agents, servants or employes of Assignee, or if
deposited in the Post Office, postpaid, addressed to Assignee at 1201 Morningside Drive,
Manhattan Beach, California 90266.

Rev. 11/82 (2760) -1-



This Agreement shall be effective as of February 1, 1985.

N
te .

IN WITNESS WHEREOF, the parties hereto have executed this Agreement, in triplicaﬁg, aéA
of the day and year first above written. . .

34935CR*

-~ ~1 fnn

THE ATCHISON, TOPEKA AND SANTA FE RAILWAY COMPANY
By L7/ /Lé %L’ﬂz%?/_;

W. D. BENTLEY j
Manager Real Estate a Contracts

METLOX MANUFACTURING COMPANY

MORNINGSIDE INVESM

DAJID ARIAS, General Partner

fAvony _2-



FORM 1627 STANDARD  Centruct Seey s No MG 3R 74/
. ErTr o ene | +ag Ay
(Approved by General Solicitor) <~ '\'TA Fe RTUTE :

Wesat nf Alhugquerque

SUPPLEMENTAL AGREEMENT, made as of this_30th
day of August. ,19.63 |, between

RAILWAY COMPANY,a___EKansas = corporation,
hereinafter referred to as “Santa Fe'’, and

METLOX MANUFACTURING COMPANY, a California
corporationx

hereinafter, whether one party or more, referred to as “Second

Party”.

»

RECITALS:

'Santa Fe and Second Party are now Earties to a contract dated ___June 16, T952 |

Santa Fe’s Secretary’s Contract No. together with any and all modifications, sup-
plements and amendments thereto, being hereinafter referred to as ‘Original Contract”, under
which Second Party pays Santa Fe a compensation of $ per year for the use of

_§10.00
a portion of Santa Fe property at or near Manhattan Baach, Los Angeles Connty,Califorria-

as a site for drivevay and antomoblle parking.

The parties desire to modify the Original Contract as hereinafter provided.

AGREEMENT:

It is mutually agreed that effective Oct.cher 15, 1963

the compensation section of the Original Contract is hereby changed to read, as follows:
“Second Party shall pay to Santa Fe on or before the first day of each period of one _ymar.
during the continuance of this contract as compensation for the use of the Premises for .
such period the sum of = = e Dollars
(5-1,080.00 ). Santa Fe may revise the amount of such __gnnual = compensation
after the end of each five (5) year period during which this contract may remain in ef-
fect, and without affecting the right of either party hereto to terminate this contract at
any time as may be provided elsewhere herein.”

IN WITNESS WHEREOF, the parties hereto have executed this Supplemental Agreement
in duplicate as of the day and year first above written.

THE _ATCHISON, TOPFKA AND SANTJ FE _ RAILWAY COMPANY
By . //2/2}«&1

Tts Ar-fsmant te> General Manager

METLOX MANUFACTURTNG COMPANY =~~~

-

//
7 ’ —
X (R "( - A (&/— / r: /(}

(Second Party) /’ : ' o X

—- A

-

.
Ka

4~




S O 0O N OO O s, WwWw N 2

[0 2 A T T G T 1 T N T N T N T N T S G G S G Y
o N O g s W N A O W DN, W

WYMAN, BAUTZER, CHRISTENSEN,

KUCHEL & SILBERT //<‘f
A Partnership including Professional oy A
\

4100 MacArthur Boulevard /; RHE”E“

Corporations P
Newport Beach, California 92660 [i ‘JAN 1 4 1987

1
)
'

- - CITY CLERK'S
(714) 253-4700 Vo OFFICE

Attorneys for Meals America,; Inc. e

CITY OF MANHATTEN BEACH

In the Matter of the Claim of:

MEALS AMERICA, INC., a California CLAIM AGAINST PUBLIC ENTITY

corporation,

Claimant,
vs.
CITY OF MANHATTEN BEACH, CARL K.
NEWTON, LARRY DOUGHARTY, CHARLES
ROBERT HOLMES and DOES 1 THROUGH
25, INCLUSIVE,

. Defendants.

N N e Nt e N e i o e o N e P “t? s

MEALS AMERICA, INC. (“MEALS") hereby presents this claim to
the CITY OF MANHATTEN BEACH ("CITY") pursuant to section 910 of
the California Government Code.

1. MEALS, a California corporation, is the claimant and
its address is 550 East Terrace, Fresno, California 92704.

2. MEALS desires all notices concerning this claim to be
sent care of David A. Robinson, Esg., Wyman, Bautzer,
Christensen, Kuchel & Silbert, 4100 MacArthur Boulevard, Newport

Beach, California 92660.




LAW OFFICES
WYMAN, BAUTZER, CHRISTENSEN, KUCHEL & SILBERT

A Partnership including Protessional Corporations
4100 MAC ARTHUR BLVD.
NEWPORT BEACH, CALIFORNIA 92660
(714) 760-9300
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Claim for Negligent Interference With Contract

3. On or about October 7, 1986, MEALS was injured by the
CITY, City Attorney CARL K. NEWTON ("NEWTON"), Councilman
CHARLES ROBERT HOLMES ("HOLMES"), Councilman LARRY DOUGHARTY
("DOUGHARTY"), and Does 1 through 25, inclusive, and each of
them, through their intentiénal and/or negligent interference
with that certain contract or lease agreement dated August 7,
1984 ("lease") between MEALS and MORNINGSIDE INVESTMENTS, INC.
("MORNINGSIDE"). See Exhibit "A" attached hereto and incor-
porated herein.

4. The lease, among other things, required MORNINGSIDE to
obtain all necessary CITY consent, approval, permits and/or
variances for the operation of a restaurant by MEALS on that cer-
tain real property commonly known and referred to as 401
Manhattan Beach Boulevard, Manhattan Beach, California
(“restaurant"). MEALS is informed and believes, and thereon .
alleges, that the CITY knew and/or should have known of the
existence of the lease on or before its approval of a variance
relating to the restaurant in mid-1985 and, on or before such
time, the CITY knew or should have known that MORNINGSIDE had
agreed to, and had repeatedly acknowledged its duty to, maintain
30 off-site parking spaces for the exclusive use and enjoyment
of the restaurant and MEALS' patrons as a condition precedent to
the CITY's issuance of a conditional use permit and variance for

the construction and operation of the restaurant.

i
/77
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LAW OFFICES
WYMAN, BAUTZER, CHRISTENSEN, KUCHEL & SILBERT

4100 MAC ARTHUR BLVD.
(714) 760-9300

A Parinership including Professional Corporalions
NEWPQORT BEACH, CALIFORNIA 92660
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5. The CITY, HOLMES, NEWTON and DOUGHARTY, and each of
them, knew the lease existed and, at some time prior to
October, 1986, entered into a secret plan or conspiracy with
MORNINGSIDE pursuant to which they conspired to materially
induce, aid and assist MORNINGSIDE breach its duty to maintain
the above-described off—sité parking spaces.

6. The lease between MEALS and MORNINGSIDE was in fact
breached where, amoné other things, MORNINGSIDE failed to main-
tain the above-described 30 off-site parking spaces for the
exclusive use and enjoyment of the restaurant and MEALS'
patrons, resulting in substantial economic injury to MEALS as
hereinafter set forth.

7. This breach was proximately caused by the wrongful and
unreasonable refusal by the CITY, HOLMES, NEWTON and DOUGHARTY
to grant MEALS timely permission to open its restaurant during
the CITY's October 7, 1986 City Council meeting.

Claim for Interference With Prospective

Economic Advantage

8. MEALS incorporates by reference paragraphs 3 through
7, inclusive, as though fully set forth.

9. The CITY, HOLMES, NEWTON and DOUGHARTY, and each of
them, with full knowledge of the lease between MEALS and’
MORNINGSIDE, intentionally or negligently, without justifica-
tion, induced and assisted MORNINGSIDE breach its contractual
duty to maintain 30 off-site parking spaces for the exclusive

use and benefit of the restaurant and MEALS' patrons.

/17
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LAW OFFICES
WYMAN, BAUTZER, CHRISTENSEN, KUCHEL & SILBERT

A Parinership including Prolessional Corporations
4100 MAC ARTHUR BLVD.
NEWPORT BEACH, CALIFORNIA 92660
(714) 760-9300
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10. But for this inteference with the prospective economic
advantage of MEALS, substantial economic injury would have been
avoided as MEALS would have otherwise been granted permission
to open its restaurant immediately following the October 7, 1986
City Council meeting.

Claim for Conspiracy to Interfere With

Existing Contractual Relations

11. MEALS incorporates by reference paragraphs 3 through
7, inclusive, as though fully set forth.

12. The CITY, HOLMES, DOUGHARTY and NEWTON, and each of
them, knew of MEALS' eXxisting contractual relationship with
MORNINGSIDE.

13. The CITY, HOLMES, DOUGHARTY and NEWTON, and each of
them, intentionally and without justification secretly agreed and
conspired to interfere with this contractual relationship.

14. The CITY, HOLMES, NEWTON and DOUGHARTY, and each of
them, did the acts herein alleged pursuant to, and in
furtherance of, this secret conspiracy and agreement and thereby
caused substantial economic injury and damage to MEALS as
hereinafter set forth.

Claim for Fraud and/or Negligent Misrepresentation

15. MEALS incorporates herein by reference paragraphs 3
through 7, inclusive, as though fully set forth.

16. Between September 1, 1986 and October 7, 1986, the
CITY, HOLMES, DOUGHARTY and NEWTON, and each of them, repre-
sented to MEALS that:
avayi
A
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(a) The CITY had determined that MEALS had met all
requirements necessary to be allowed to open its restaurant,
save that of procuring 30 off-site parking spaces:

(b) Although the CITY was pending acquisition of
title to the above-described 30 off-site parking spaces, the
City would not control the future use or disposition of the
parking area as it had already agreed to lease the same back to
Atchison, Topeka & Santa Fe Railway Company {"Santa Fe"):

(c) The CITY had no knowledge of who had the right to
occupy or possess the above-described 30 off-site parking
spaces prior to its acquisition of the same;

(d) The CITY had no right to require David Arias',
dba MORNINGSIDE, to maintain and improve the above-described 30
off-site parking spaces for the exclusive use and benefit of the
restaurant and MEALS' patrons; and

(e) The CITY had no right to grant MEALS permission
to open its restaurant absent MEALS' presentation of a new,
signed lease agreement with either MORNINGSIDE or a third party
for the exclusive use and possession of 30 off-site parking spa-
ces.

17. These representations were false and the CITY, HOLMES,
NEWTON and DOUGHARTY, and each of them, knew or should have
known them to be false. The true facts were:

(a) MEALS had no legal, equitéble or contractual duty
to procure 30 off-site parking spaces for the exclusive use of
the restaurant or its patrons where, as the CITY has expressly

acknowledged in the past, MORNINGSIDE alone had such a duty:;

Ay
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(b) The CITY had not agreed to lease the subject off-
site parking area to Santa Fe, but rather Santa Fe had merely
reserved an option to lease the same back from the CITY, an
option which prior to October 7, 1986 Santa Fe had publicly
announced it would not exercise, leaving the CITY alone in
control of the future use of and disposition of the subject off-
site parking area;

(c) The CITY in fact had knowledge of who had the
right to occupy and possess the subject off-site parking area
prior to its acquisition of the same, as such knowledge is
conclusively evidenced in the CITY's former resolutions
and official actions concerning construction and development of
the restaurant;

(d) The CITY had the legal right to require David
Arias, dba MORNINGSIDE, to maintain and improve the above-
described 30 off-site parking spaces pursuant to a recorded
covenant with the CITY dated October 21, 1985; and

(e) The CITY had both the legal right and duty to
grant MEALS permission to open its restaurant absent presen-
tation of a new signed lease with MORﬁINGSIDE or a third
party during its October 7, 1986 City Council meeting.

18. These false representations were intended to and
did deceive MEALS. MEALS and its legal counsel relied upon
these represéntations and, as a direct and proximate cause,
sustained substantial economic injury as alleged herein-

below.
VAN
/]
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Claim for Estoppel

19. MEALS incorporates by reference paragraphs 15 through
18, inclusive, as though fully set forth.

20. MEALS reasonably and foreseeably relied upon certain
acts and representations by the CITY prior to September, 1986,
pursuant to which MEALS recéived assurance that MORNINGSIDE had
already provided the CITY with sufficient evidence of
MORNINGSIDE's procurement of 30 off-site parking spaces for the
exclusive and benefit of the restaurant and MEALS' patrons.

21. MEALS has sustained substantial economic injury as a
result of its detrimental reliance on those acts and represen-
tations.

22. Therefore, the CITY is and should hereinafter be deemed
permanently estopped from requiring MEALS to furnish any addi-
tional proof of off-site parking for the benefit of the
restaurant.

Claim for Conspiracy to Defraud

23. MEALS incorporates by reference paragraphs 15 through
18, inclusive, as though fully set forth.

24. The CITY, HOLMES, DOUGHARTY‘and NEWTON, and each of
them, agreed and conspired with MORNINGSIDE to defraud MEALS by
wrongfully placing MEALS in a position where it would be forced
to pay MORNINGSIDE exorbitant rent for off-site parking which
MORNINGSIDE was already contractually obiigated to procure and
maintain for MEALS' benefit.

25. In furtherance of this conspiracy the CITY, HOLMES,

NEWTON and DOUGHARTY, and each of them, made the representations

/7
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referred to above and then demanded that MEALS execute a new
lease with MORNINGSIDE.

26. As a direct and proximate result of this plan and
conspiracy MEALS has sustained susbstantial economic injury as
alleged hereinbelow.

Claim for Violation of Title 42 U.S.C. Section 1983

27. MEALS incorporates herein by reference paragraphs 3
through 26, inclusive, as though fully set forth.

28. The CITY, HOLMES, DOUGHARTY and NEWTON, and each of
them, have, under color of governmental authority, violated the
rights’guaranteed to MEALS under the Fifth and Fourteenth
Amendments to the Constitution of the United States of America
by, among other things, altering the circumstances under with
which the CITY would allow MEALS to make use of the disputed
off-site parking area, by taking such action without notice to
or an opportunity to be heard by MEALS, by taking such action
without informing MEALS that the CITY owned or proposed to
acquire coptrol over the disputed off-site parking area, and by
materially misrepresenting the CITY's intent as to the future
use and disposition of the disputed off-site parking area.

29. These acts resulted in a wrongful and unjustified for-
feiture by MEALS in that it was unable to open its restaurant in
a timely manner, and was forced to enter into an alternative
off-site parking agreement with a third party.

Damages
30. As a result of the foregoing, MEALS demands the

following damages:

A
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(a) $50,000 for loss of business because of the
inability of MEALS to open its restaurant as scheduled:

(b) $600,000 for additional expense to be incurred
over the life of MEALS' lease in finding and ﬁpgrading addi-
tional parking spaces to meet city code;

(c) $1,000,000 fér punitive damages as all acts
alleged above were committed with oppression, fraud and malice
in that the CITY, HOLMES, NEWION and DOUGHARTY knew or should
have known that their acts would injure MEALS: and

(d) payment of all MEALS' attorneys' fees for the
abovesfated multiple violations of 42 U.S.C. § 1983.

DATED: January 14, 1987

WYMAN, BAUTZER, CHRISTENSEN, KUCHEL
& SILBERT
David A. Robinson
Richard J. Grabowski

Attorneys for MEALS AMERICA, INC.

#yr-9/

cc. CA
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PHONE: 345.%5621

CITY HALL - 1400 HIGHLAND AVENUE . MANHATTAN BEACH. CALIFORNIA -‘90265

January 27, 1987

Mr. Dave Fansler

- Wiliker's Restaurant
401 Manhattan Beach Boulevard
Manhattan Beach, California 90266

Subject: Compliance with the Temporary Certificate of Occupancy, Commercial
Planned Development Permit and Conditional Use Permit for the
Property Located at 401 Manhattan Beach Boulevard
(Wiliker's Restaurant)

Dear Mr. Fansler:

As you are aware, the Tamporary Certificate of Occupancy (T.C.0.) was originally
granted on October 24, 1986, with the condition that you would maintain the
equivalency of 30 off-site parking spaces on the property addressed as 1011
Valley Drive.

The City has recently been informed, and subsequently received confirmation in
writing, that as of December, 1986, you no longer lease the required off-site
parking spaces.

Approval of the temporary alternative location for the parking facilities was
necessary to comply with condition numbers one (1) and eleven (11) of Resolution
No. PC 83-35 (Final Commercial Planned Development Permit) and corndition number
one (1) of Resolution No. 4071 (Conditional Use Permit), as well as the T.C.O.

To resolve this matter of noncompliance with the Temporary Certificate of
Occupancy and Planning approvals, it is necessary that you contact the
urdersigned in the immediate future to discuss this matter.

Sincerely,

Wﬁy K - /,LL/,?4//7L/

TRANG Q. HUYNH (WYNN), P.E.
Building Division Administrator

/

TCH:AJ
Attachments:
TCO Letter dated 10/24,/86 and Lease Agreement

cc: City Manager
Terry Stambler-Wolfe
Steven Lefever
Robert Whiteford



CITY OF MANHATTAN BEACH
“ITY DEVELOPMENT DEPARTMENT MEMO%

January 20, 1987

TO: Honorable Mayor and Members of City Council

1l

THROUGH:  David J. Thompscn, City Manager
FROM: Terry Stambler-Wolfe, Director of Community Developnent’\ !
SUBJECT: Request from Wiliker's tc Extend the Temporary Certificate

of Occupancy for Another Ninety Days (January 22, 1987, 5:00 p.m.
to April 22, 1987, 5:00 p.m.)

BACKGROUND

Mr. David Fansler, operator of Wiliker's Restaurant, has requested that his

" Temporary Certificate of Occupancy (T.C.0.) be extended for ninety days, as

indicated in the attached letter (Exhibit A). The City Council will recall that
Mr. Fansler was permitted toc obtain a T.C.0. without the total amount of
required parking for the restaurant since he obtained additional spaces on a
temporary lease basis. The temporary spaces were intended to be utilized for a
ninety-day time period so that Mr. Fansler could make arrangements for permanent
parking facilities. To ensure completion of this requirement, Mr. Fansler was
required to post a bond for the ninety days. Information pertaining to the
T.C.0. is attached to this report as Exhibit B.

Inasmuch as the T.C.0. for the restaurant will expire on January 22, 1987, Mr.
Fansler has requested the extension of time. Since his request dces not include
a status report and revised schedule for completion, it would be cf assistance
to the City if this information was provided. In addition, it is recommended
that Mr. Fansler provide a commitment for the use of the temporary parking
facility.

RECOMMENDAT ION

It is recommended that the Temporary Certificate of Occupancy be extended until
February 18, 1987, at 5:00, to allow time for the applicant to provide
additionad informaticn to the City Council. It is further recommended that this
extension be conditioned as follows:

1. The Lease Agreement for the temporary parking facility remain in effect.
2. The bond posted with the City of Manhattan Beach shall remain in effect.

3. The applicant shall make a good faith effort to utilize the temporary
parking facility.

4. The applicant shall pursue actively the application presently before the
Board of Appeals for Harndicapped Accommodations.,

5. The applicant shall obtain approval by the County Health Department.

Additionally, it is recommended that this request be continued to the City
Council Meeting of February 17, 1987, tc allow time for the applicant to provide
the requested information.

TSW:AJ

Attachments
Exhibit A - Wiliker's Request for T.C.O. Extension
Exhibit B - Wiliker's T.C.0. Information

f/ﬁ/,?a. 2/
WDUM
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PHONE: S435.562 ‘:/
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CITY HALL - 1400 HIGHLAND AVENUE - MANHATTAN BEACH, CALIFORNIA - 3026

January 9, 1987

Mr. Dave Fansler

Wiliker's Restaurant

401 Mannhattan Beach Boulevard
Manhattan Beach, California 90266

- Subject: Expiration of Temporary Certificate of Cccupancy issued 10/24/86
Dear Mr. Fansler:

This is to notify you that the Tewporary Certificate of Occupancy for Wiliker's
will expire on January 22, 1987, at 5:00 p.m.

Based on the conditions listed in the Temporary Certificate of Occupancy, there
are still outstanding problems wnich must be resolved prior to the expiration
date:

l. Final approval by the County Health Department.

2. Resolution of the parking arrangements to the satisfaction of the Community
Development Depar tment.

3. Resolution of the Handicap issues. Pursuant to your request of Thursday,
January 8, 1987, the Board of Appeals for Handicapped Accommodations has
agreed to continue the hearing on your appeal until Wednesday, January 14,
1987, at 7:30 p.m.

It should be noted that prior to our granting a permanent Certificate of
Occupancy, all affected Departments of the City will conduct a final review of
all requirements for this project. Final approval of all Departments is
required.

very truly yours, Z/
Al ,

A /]
il bl

TRANG Q. HUYNH (WYNN), P.E.
Building Division Administrator

TQH:AJ

(o cc: Terry Stambler-Wolfe
o Robert Whiteford
Steven Lefever
City Manager EXHIBIT B
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PHONE: 343.3821

C

CITY HALL « 1400 HIGHLAND AVENUE + MANHATTAN BEACH. CALIFORNIA « §02Z6:

October 24, 1986

Mr. Dave Fansler

Wiliker's Restaurant

401 Mannattan Beach Boulevard
Manhattan Beach, California 90266

Subject: Temporary Certificate of Occupancy, Wiliker's Restaurant,
401 Manhattan Beach Boulevard

Based vpon the conditions listed below, this letter will serve as an approval of
a T.C.0. (Temporary Certificate of Occupancy) for a period of ninety (90 days)
from the last date of signature. This T.C.0. is issued due to very special
circunstances regarding the parking requirements and is only to be regarded as
an interim solution for a maximum period of ninety (90) days.

This T.C.0. will not become effective until acknowledged and the conditions ‘
listed below are approved or submitted to the City by a representative of (E@
Wiliker's Restaurant. )

Corditions

1. Conditional approval, in writing, from the County Health Department.

2. Approval by the City of Manhattan Beach of a Lease Agreement for the
Temporary Parking Area.

3. Approval by the City of Manhattan Beach of a Bond, or other security, in
the amount of $30,000.00 in the event permanent parking is not made
available within ninety (90) days.

4. Application to the Handicap Appeals Board on the issue of Handicap toilet
seat height and access to work stations. Decision of the Board is final and
any modifications required by the Board must be accomplished at its
direction.

5. Final approval from Fire Department.

- APPROVAL\/( A A 6%///%/ /(JDate /c .ﬁ*?’//f—\

Trang>3= Huynh (Wynn}, P. E,/ ’
C:—BDLLJln fD1v151oﬁ Adnln‘/

ACCEPTANCE
‘\gave Fansle;/
iliker's Restaurant
Attactments (;5
Exhitit 1 - Lease Agreement for Temporary Parking Area '
Exhibit 2 - Bond for Improvements to Temporary Parking Area
Exhibit 3 - Application for Handicap Appeals Board
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Premium: $648.00

PERMITTEE'S BOMD FOR THE IMPROVEMENT OF
A PARKIMG AREA AS A CCIDITICH OF
THE TEMPORARY CERTIFICATE OF OCCUPANCY

FOR THE WILIKER'S RESTAURANT

KNOW ALL HEN BY THESE PRESENTS:

That we, Wiliker's II

(Address: 401 Manhatcan Beach Blvd., Manhatt.:un Beach, CA )»
L. 90266

as Principal, and Fireman's Fund Insurance Companv ’

a Corporation, incorporated, organized, and existing under the laws of the State
of California, and authorized to execute bonds and urdertakings and to do a
general surety business in the State of California, as Surety, are jointly ard
severally held and firmly bound unto the City of Manhattan Beacn, a municipal
corporation, located in the County of Los Argeles, State of California, in t(-,r'”
full and just sum of Thirty Thousand ($30,000.00) Dollars, lawful money of the
United States of America, for the payment of which sum, well and truly to be
made, we bind ourselves and our respective heirs, executors, administrators,

representatives, successors and assigns, jointly anxd severally, firmiy by these

presents:
THE COMDITION OF THIS OBLICATION IS SUCH, That:

WHEREAS, the altérnative parking facility (the unpaved parcel on the south side
of Safeway, owned by Pete Ristani) is to be paved to City specifications if a
permanent parking facility is not obtained within ninety (90) days from the date
of issuance of a Temporary Certificate of Occupancy for the restaurant known as

Wiliker's, unless the ninety (90) day pericd has been extended by the City.

WHEREAS, if permanent parking is not made available, the City could utilize the

furds for improvements of the site.

WHEREAS, as a condition precedent to the issuance of the Temporary Certificag
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of Occusancy, the Principal is regquired to furnish a bond in the sum above named

to said City, conditioned as nereinafter set forth;-

NOW, THEREFORE, if the said Principal fully, faithfully and truly observes and
abides by each and all of the terms and conditions as set forth within ninety
(90) days or as extendad fram the date of issuance of the Temgorary Certificate
of Occupancy, then this obligation shall be void, and the oond could be

recuriied, vtherwise it shall remnain in full force, virctue and effect.

This bond shall rot be subject to cancellation except upon termination of the
obligation which it secures.

In the event any suit, action or proceeding is instituted to recover on this
bond or obligation, said Suretv will pay, and does herebv agree to pay, as
attornev's fees for said City, such sum as the Court in any such suit, action or

proczedirgs, may adjudge reasonadle.

Executed, sealed and dated at Fresno , California, this 23rdlay of
October 1986

Meals Ampenica, Inc/
/ / 7
By:// ,ﬁ(f.’ V//",,wc/{*—-

—Davad F.mstr/‘

Fireman's Fund Insurance Company

- b %A,%;

s

%«-. _—
Michael F.'/ /g. A/forney in Fact

ATTORNEY IN FACT ACKNOWLEDGMENT

STATE OF CALIFORNIA "
County nf Fresno )

Onthis . 23xd__ _dawof _October ..
Fresno.
sppeared Michael F. _Youn g.

——.intheyear 1986 . before me. a Notary Public in and for ~ad
County. State ot Cahforne, reswhing therein, duly commissioned and sworn. personally

o b . per<onally known to me, [ proved ta me an the hasrs of satisfactory evidence
8 be the person whose name 1s subscribed to this nstrument as the attornevin fact of __ FiLcman 's_Fund_ In gurance _Comp:
and acknowledred 1o me that X ke 7] she subsenbed the name of .Eireman's_Fund Insurance.C ompany.

surety, and Nyhis T her ivwn name at attorney 1n fact

IN WITNESS WHEREOF . I have hercunto et my hand and afhxed my olficigl se.l Cduy and veINstated AR Wis t.’émric.:llt E

r \

thereto as

. I
—pa A L

— w3y FUBLIC \otary Pubhic
iy 10D T CRIHERNA

\‘- -/ ty fo~mssan Eroee?
rY

My commission expires




CITY OF MANHATTAN BEACH
COMMUNITY DEVELOPMENT DEPARTMENT MEMORANDUM

November 26, 1986

TO: David J. Thompson, City Manager
{
FROM: Terry Stambler-Wolfe, Director of Community Development \

SUBJECT: Conformance With City Approvals and Use of Public Parking
Facilities by a Private Commercial Valet Service, for
the Business Located at 401 Manhattan Beach Boulevard
(Wiliker's)

Pursuant to the direction of the City Council, at its meeting of November
18, 1986, the owner of Wiliker's Restaurant, Mr. Dave Fansler of Meals
America, Inc., has been notified of the City's concerns relative to the
lack of use of existing required off-site parking spaces, (see attached
letter dated November 25, 1986).

The City has conducted random driveby inspections during both evening and
afternoon peak hours, and confirmed complaints regarding the non-use of the
off-site parking facilities. On several occasions before November 17,
1986, it was noted that the gates to the parking area were closed and
locked. As a result of a recent inspection on November 18, 1986,it was
noted that the lot was empty, but the gates were open and the area
accessible to vehicles. No vehicles other than two construction trucks
were in the lot area at the time of the inspection.

With regard to the valet parking service, the Community Development, Public
Works and Finance Departments were consulted by Mr. Fansler several months
ago to determine if there was any prohibition against use of the public
spaces by a private, commercial valet service. It was determined that no
ordinances exist prohibiting use of the public space by a commercial
parking service. However, the Public Works Department has prohibited the
use of the public streets as a queuing point for the paid valet service.
This activity was determined to be a commercial use of public property.

Should the City Council wish to regulate or prohibit the use of public

parking spaces by a valet service, a new ordinance must .be prepared to
accomplish this objective,

TSW:SAL:md3



PHONE: 545.3621

CITY HALL - 1400 HIGHLAND AVENUE - MANHATTAN BEACH. CALIFORNIA - 90266

Novearber 25, 1986

Mr. David Fansler

Meals America, Inc.

550 East Terrace

Fresno, California 93704

Re: Compliance With the Final Commercial Planned Development Permit,
Resolution No. PC 83-35, Conditional Use Permit, Resolution No. 4071,
Zone Variance, Resolution No. 85-33 and Temporary Certificate of
Occupancy, Dated October 24, 1986

Dear Mr. Fansler:

As you are aware from our conversation, the City of Manhattan Beach has
received and confirmed complaints regarding the non-use of your required
off-premise parking facilities. Specifically, it has been observed that
the off-premise parking facility has been chained off and not available for
use. The continued maintenance and the use of this facility, currently
located at 1011 Valley Drive, is required for the restaurant to remain in
conformance with your Final Commercial Planned Development and Conditional
Use Permit, Zone Variance and Temporary Certificate of Occupancy.

It is expected that the 16 on site parking spaces and the off-site
facilities will be fully utilized by your required valet service and
employees before you use available off-site public parking spaces. If you
have not already done so, please instruct your employees and/or valet
service to utilize the on and off-site spaces before they utilize the
surrounding public parking facilities.

Failure to comply with the conditions of approval could result in the
termination of the Temporary Certificate of Occupancy. In order to
preclude this possibility, please contact the under51gned should you have
any questions or require further clarification.

Sincerely,

Planning Adm

TSW:SAL:md



DOWNTOWN MANHAT TAN BEACH BUSINESS
AND PROFESSIONAL ASSOCIATION

1142 MANHATTAN AVE./ CP. 41/ MANHATTAN BEACH, CA 90266

City Council Members

City of Manhattan Beach

1400 Highland Avenue

Manhattan Beach, California 20266

Dear Council Members:

It has come to our attention that David Fansler, the operator of
Wiliker’s restaurant, is valet parking into City controlled
parking spaces. This is in direct contradiction to testimony
given by a representative of Wiliker’s at the August 4, 1986
meeting of the Board of Parking Place Commissioners, {see
enclosure). At that meeting, a resolution concerning that issue
was voted upon as follows:

"ON SECOND BY MR. VAN AMBURGH OF MR. KING’S EARLIER MOTION AND
UNANIMDUSLY CARRIED, THE BOARD DENIED APPROVAL OF THE PROPOSAL
FOR USE OF CITY CONTROLLED PARKING SPACES."

The position of the Downtown Manhattan Beach Business &
Professional Association is that the City parking structures and
City parking lots were developed to serve all businesses within
the Downtown, It is not wished that a possible advantage be
given to one business at the expense of the remaining businesses,
especially when there are assessments on the various businesses
and properties within the Downtown which enabled the creation and
continued maintenance of those parking spaces.

We ask that the resolution passed unanimously by the Board of
Parking Place Commissioners be ratified by the City Council, and
this encroachment upon the equitable right of other Downtown
businesses cease.

Sincerely,

Frances Partridge
Vice President




CITY OF MANIATTAN BEACH '
- BOARD OF PARKING PLACE COMMISSIONERS
REGULAR MEETING
AUGUST 4, 1986
8:05 A.M.
MINUTES

-

" The regular meeting of the Board of Parkip
- of Manhattan Beach, California, was held on August 4, 1986, coumencing at
.- 8:05 a.m. in the Conference Room of the City liall of said city. In the

absence of Win Underhill, Recording Secretary, Carolyn Biederman took the
* minutes.,

g Place Commissioners of the City

g * ROLL CALL:
!ﬁf* - Present: - Commissioners King, Van Amburgh, Chairman Rhind
Lo " Absent: None

..-_;_
P'_\}‘ A

;40thgrs: ¥  Merle F. Lundberg, Director of Finance; Sherry Morelan, Business

 Office Supervisor; George and Bonnie Beckerson, Weston”s

LA

ng
P

o
1]

. Jewelers;

Tt
W 1o

Nick Gisler, MBS Development; Trudi Smart, Chamber of Commerce
par T e '
‘gy»ln /- APPROVAL OF MINUTES
A |

,.

N ihe Minutes of July 7, 1986 were approved as recorded by unanimous consent.

T

oL
%

GENERAL

2

o

86/0707.2-1 Proposal for Use of City Controlled VED

Downtown Spaces for Williker”s BPPC 8-4-86
Restaurant Located at 401 Manhattan Beach
Boulevard

Mr. King thanked the staff for their report on this proposal. le stated
that staff”s recommendation was that since all spaces are open to the

* . public, no specific permission should be granted for use of public parking.
-~ Mr. Rhind read a letter from the Downtown Business and Professional
Assoclation to the Board of Parking Place Comaissioners. (See attached).
The Association is strongly opposed to the proposal to permit valet parking
'because it gives an unfailr advantage to one business over others.

Mr. King made a motion to deny the proposal for valet parking using

" City=-owned structures. Mr. Rhiind requested discussion before entertaining
a second. Mr. Gisler stated that he was bringing the proposal to the Board-

©. in an attempt to solve, in advance, any problems that may arise over. -

flparking for Williker“s. He stated that Williker”s is in the process of

»'selecting a professional valet service who will handle the valet parking

“.using the middle deck of Lot 3 first, the end of street parking next gnd

* - City Hall parking lot last. The valets would be responsible for feeding

the meters where necessary. The service would also be aware that there are

.- specific times when parking 1is not permitted due to public wmeetings at City
. Hall.

c,’




_George and Bonnie Beckerson stated that they are opposed to the proposal
- because their patrons would have more difficulty finding parking in the
. area. Nick Gisler stated that a meeting was planned with Che Downtown -
-~Business and Professional Association meumbers to better explain the
‘+proposal. Trudi Smart asked 1if the valet service would be available to the
public for parking use other than Williker”s. Mr. Gisler said tlie service
. would be available to all.

.

" ON SECOND BY MR. VAN AMBURGH OF MR. KING”S EARLIER MOTION AND UNANIMOUSLY
' CONTROLLED PARKING SPACES.

_Mr. Gisler stated that he was sorry that the Board did not move to avoid
" parking problems in advance. le added that Williker”s would not be using
City controlled parking spaces without the Board”s approval. Mr. Lundberg

y

Mr. Van Amburgh stated that he feels something needs to be done about
‘permittifig mew high volume businesses to open without provisions being made
" for parking spaces. Mr. King stated that the Board of Parking Place

* Commissioners would have to try to find ways to solve the parking problems

;E:E?'There being no further business to come before the Board, the meeting was
adjourned by unanimous consent at 8:40 a.m.

John Rhind
Chairman

"4y



CITY HALL - 1400 HIGHLAND AVENUE - MANHAT

CENZ
October 24, 1986
0CT 24 1986

Mr. Dave Fansler

Wiliker's Restaurant

401 Manhattan Beach Boulevard
Manhattan Beach, California 90266

- 2~

Subject: Temporary Certificate of Occupancy, Wiliker's Restaurant,
401 Manhattan Beach Boulevard

Based upon the conditions listed below, this letter will serve as an approval of
a T.C.0. (Temporary Certificate of Occupancy) for a period of ninety (90 days)
from the last date of signature. This T.C.0. is issued due to very special
circumstances regarding the parking requirements and is only to be regarded as
an interim solution for a maximum period of ninety (90) days.

This T.C.0. will not become effective until acknowledged and the conditions
listed below are approved or submitted to the City by a representative of
Wiliker's Restaurant.

Conditions

1. Conditional approval, in writing, from the County Health Department.

2. Approval by the City of Manhattan Beach of a Lease Agreement for the
Temporary Parking Area.

3. Approval by the City of Manhattan Beach of a Bond, or other security, in
the amount of $30,000.00 in the event permanent parking is not made
available within ninety (90) days.

4. Application to the Handicap Appeals Board on the issue of Handlcap toilet
seat height and access to work stations. Decision of the Board is final and
any modifications required by the Board must be accomplished at its

direction.

5. Final approval from Fire Deparhnent.

APPROVALM ar1a 6% / (oate £/
Trang>g- Huynh (Wynn), P. E,Aj_
C:"B?};ézﬁh\D1v1 1oﬁ/Adm1n' ratc

y AN
ACCEPTANCE/ / Z&( Vi / %7 &

\%ave’Fansler
iliker'sRestaurant

Attachments
Exhitit 1 - Lease Agreement for Temporary Parking Area
Exhibit 2 - Bond for Improvements to Temporary Parking Area
Exhibit 3 - Application for Handicap Appeals Board

PHONE: 545.5621

BEACH. ekLirgHi(A - s0zas
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Thic leasz agreesent, executey in uwujlicete at wamnatian deach,
La., 0y wiu betseen Uaviu r. ransler, Jr. fresiuzat diliker's 11,
(lesses), i reter (istani (lessor).

Lessee sucil igasg uitoperty Tor parkiag.ia g 10t Kiown ds
1611 vailsy urive, wannatiai cesci, ud., Ta2 adount of rent
is seven dunared dollars (B700.0U)er soutn., Tag Tirst and
last aontis rent in t.2 azount of une Taousaing rour Hunureu
Jollers ($1400.00) snail be paia uponr signiag tuis agresasut.
Lease to g on wont: to sontn basis. Terwination can be daus
oy eitser jarty +iia 30 ways writtaa notice.

Lessee waall inacanity wiu nold haraless lassor frog cuid
against any auu all claias arising out of lesses's use of the
parkiny lot. |

/A

Peter ristani, iessor davia P, Fansler, Jr., lessee

Presivent

Gctober/ B, 1586
Jated N




SIGN & RETURN

SHOPPING CENTER LEASE

NaME oF cenTer_Wilikers Restuarant & Bar
For Reference purposes only ‘
1. PARTIES. Thit Lense, dated 12 of thia th day of __ AUQUSt 184

vetween__MOrningside Investments, a limitad partnership
Meals America, Inc,

3 made by ami

(herein called "Landlord™) an:

{hereln called “Tenant™)
2, PREMISES, Lnndlerd does hereby lease to Tenant and Tenant hereby feases from Landlord that certsin spren (herein cali

[T T S L

i “Preminer”), )\Ivlnz dimensions of xpproxImalely__======== == feellnfrontageby_=========== feel in depth 1nd containing
! See Attachment "
H spproximately_______ _ quare feel of floor aren, The locetion and dimenalona of sald Premiscs are delincated on Exhibit A’

1

3 attached hereto and Incorporated by reference herein, Said Premises are located In the City of Manahattan Beach

i County of Los Angeles Stats of California

This Lease la aubfect Lo the terms, covenants and conditions herein aet forth and the Tenant covenants as & malerisl part of tha
consideration for thia Lenne Lo keep and perform zach and all of sald terma, covenants and conditions by it to be hept and performed,
i 3. USE. Tenint shall use the Premlses for_ restuarant, incliusive of full l{quor license,

1

1 and shall not use or permit the Premlses to be used for any other purpose without the prior written consent of Landlord, -

i

) ¢ MINIMUM RENT, : annual

] 4.A, Tenant agrees to pay to Landlord as Minlmum Rent, without notice of demand, the X¥%n{5% sum of

1 $204,000. payable in twelve (12) equally monthly instaliments, payable in

:{ advance of each month, Dollany,
i K In advance, on or before the first dny of each nnd every aucccssive calendar munlh during the lerm hereof. exeep-thefrrst-momidry
1}." SOyt re u-y ot- 34 Hbhy H le S-trrihe-tlaetelt
! s oot :r‘m&mlnhwohmﬂwmhrﬂ“pﬂor‘!‘e—md‘d‘te“\“thmk.f*'mm
) ¢ ed'—Exhlblt—B-ﬂd-(n-{thlﬂvr-!venbr-lhe-vtnlﬂ—ehnu-—tommem ® sid—cal day S e iaaiamaran
) 1 b b id

: 50 s »

Y0 XK 'yn{ler aubstantlal completion of Landlord'a Work as set forth in Exhibit B sttached hereto and incorporatrd ‘hereln by

teference, or when the Tenant opens for business, whichever |3 sooner. Landlord agrees that it will, at its sole cost and axpenae
as 300n a8 |3 reasonably possible after the execution of thls Lesse, commence and puraue to completion the Improvements Lo b«
erected by Landlord to the extent shown on the attached Exhibit D lsbelled “Description of Landlord's Work and Tenant's Work",
The term “substantia! completion of the Premises' ls defined 13 the date on which Landlord or Its Architect notifien Tenant In
writing that the Premises are aubstantially complete to the extent of Landlord's Work apecified in Exhibit B herrof, with tha
exception of such work as Landlord cannot complete until Tennnt performs neccessary portions of [ty work, Tenant shall commenca
the Installation of fixtures, equipment, and any of Tenant's Work s3 set forth In said Exhibit B, promptly upon aubstantisl com-
pletlon of Landlord's Work In the Premlses and shall diligently pro\icule such Installatlion to completion, and shall open tha

Premlses for businesa not later than the explration of nld)g‘-’gny p ilde.

Rent for any period which Is for less than one {1) month shall be 1 promated portion of the monthly installment herein based upon

1 thirty {30) day month. Sald rental shall be paid to Landtord, withoul deduction or offset, In [auTul money of the United Stalea of
'-1Amerlu and al suth place as Landlord may from time Lo time designete In writlng,

¢.B, THE MINIMUM RENTAL 33 aet forth in 4{A) above shall be Increased tlachmant,

LAl Urban Consuniera {Index) a1 published by the Unlited States Depariment of Labor's Bureaw of Labor Statist!

the base perfod Index, The base period Index shall be the Index for the calendar month which I3 four m

“Mch rentals commence, The baae period Index shall be compared with the Index for the aa

year [comparison month), If the Index for any comparison month In hlzherlhln 3

KJ\ next yesr shall be Incrcaaed by the identical percentage commencin ¢ next rental :ommcn:emenl month, In no event shall

e e

twite the lnc!u for February 1979 ahall be compared with the Index for February 1877),
tau dliacontinue the publication of the above Index, or publish same less {requently, or alter same In soma other manner,

A, all 4 N N adl A AR N 3.1 A e . . -
; Srori-thet-ndept Dottt ndon-trtubsiiuteprocederemriich-rersomeblyreficctssnd-momitorrronremeprices,

e 25 TERM, : ent
I\ The lease term snait be_tWenty (20) 1 _totroriemdee years, ,wun}-us qptfons‘ AR at;achp*gm The parties

hereto acknowledge that certaln obligations under various articles herssf may eammerce nrior to the lease tarm, Le conmtruztien

anresien,

meuranse, ehc.; and Ahe partiss agree Lo be bound by these articies prior to commencernent of tha leasa lerm,

] sagur]ty de°,31 see atta

, - . SECUNITY DLPOSIT. Concurrently with Tenant's executlon af this Lenne, Tenant hag deposited wlth' Landio vm-rqum

A vt ey Avo=verd, Sald sum shall be held by Landlord as necurity for the faithful performance by Tenant of all the Lerma,

: :ovennnu, and conditions of thia Leane to be kept and performed by Tenant during the term hereol, If Tenant defauits with reapect
to sny provision of thia Lesne, Including, dut not limlited to the provislons relating to the payment of rent, Landlord may (but shall
not be requlred to) uae, apply or retaln all or any part of this security deposit for the payment of any rent or any othar sum In
default, or for the payment of any amount which Landlord may apend or become obligated Lo spend by reason of Tenant's default,
or fo compensote Landlord for any other losy or dumage which Landlord may suffer by reason of Tenant's defauit If any portion of
said depenit is o uged or applied Tenant shali, within five {5) days after written demand therefor, deposit cagh with Landlord In an
amaunt aufficient ta restore the mecurlty deposit to [ts eriginal amount and Tenant’s failure to do so sheall be a defsult under this
Lesse. Lardlord shall not La requircd to keep this sccurity depoait separate from its general funds, and Tenant shall not be antitled
Lo interest on such deposit, If Tenant shall fully and faithiuiiy perform every provision of this Lense Lo bo perfarmad by It, tha
security depos!t or sny balance thereof thell be returned to Tenant {or, at Landlord’s optlon, to the last axsigmes of Tenant's Interest
hereunder) within Len [10) days following expiration of the Lease term. In the event of terminalion of Landlord's interest in thi
Lease, Londlord shall transfer said deposit to Landiord's successor in interest,

COCU b425 Rev. 6/78 )S\Nrwi” | “EXHIB|T A i ’BQ

M \old Rrrr=tesy, llability Incura
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1. ADDITIONAL CHANGES, D
T.A. TPereenlage Rent.
oL

Tn additien to the Min!imum Jent to be poid by Tenont pursuant to Avticle &, Tenant shall poy to Landlurd at \he tine.and
'n the manner herein azecificd additionol rent In on amount equsl to__

% of the amount of Tenant’s proae aolres mide
In, upon or from the Premiscs during esch ealendar year of the Lente term, lestthe agyregate omount ef the Mininum Ment previausly
paid by Tenant for sald calendnr year,

" Within thirty (30) days alter the end of cach colendar month foflowing commencement of rents, Ternnt ahall furnlsh
W Landiord » stetement in writing, certifed by Tenant to be corrcel. showing the total gross spics made in, upnn, or from the
Premizen during the preceding calendar month, and shall accompany tach such statement with & payment to Landivrd equal tu said
herelnabove stated pereentage of the total monthly gross sales made In, upon, or fram the Premises during eich culendar month,
leas the Minlmum Rent for sueh prior calendar month, If previously pald. Said atatement and poyment shall be masde with the sue-
cceding month's regular rentsl payment. Within thirty (J0) doys ofter the end of cach colendar year of the term hereof, Tenant
shall furnlah to Landlerd a statement in writing, certified to be corvect, showing the tota) grosy sales by months inade in, upon, or
from the Premlises during the preceding ealendar year, ot which time an sdjustment shall be mude between Landlord and Tenant to
the end that the tolsl percentage rent pald for eaeh such calendar yesr shall be o sum equol Lo 1aid hereinnbave atatel ueceentnga of
the total gross soics made in, upen, or {rom the Premives during cach calendar year of the term hercof, less the Minimum Rent pur:

suant to Artlele 4 for each sueh calendar year, \f previously paid, so that the pereentage rent, although payable monthiy, shail be
computed sand adjusted on an anhual basis,

11T, The term “gross sales” aa uscd In this Lease shall include the entire gross receipts of every kind nnd nature from
rales 1nd services made jn, upon, of [rom the Premises, whether upon eredit or fof cosh, in every departmentoperating inthe I'remiscs,
whether operated by the Tenant or by » subtensnt or subtenants, or by » conceasiondire or concessionsires, exeejting therefrom any
rebates and/or refunds to customers and the amount of all sales tax receipts which has to be sccounted for by Tennnt Lo any govern.
ment, or any governmental agency, Ssles upon credit shall be decined ensh sales and ahall be included In the gross anles for the perlod
whieh the merchandise s dellvered to the customer, whether or not title to the merehandise passes with delivery,

IV. The Tenant shall keep {ull, complete and proper buoks, records and aecounts of ity daily gross sales, Loth for cath
snd on credt, of cach acparate deportment, subtcnant, snd concessionsire operated sl any time in the P'remlises. The Londlord and
Maagents sad employees shall have the right at any and all times, during the regular business hours, to cxamine ond Inapect all of
the books and reeords of the Temant, inciuding any sales tax reporta pertaining to the business of the Tenant conducted In, upon or
from the Premises, for the purpose of investigsting and verifying the sccuracy of sany statement of gross ssles, The Lnndlord may
once In any calendar year cause an audit of (he business of Tenant to be made by an accountant of Landlord's seiection and If the
atatement of gross sales previously made to Landlerd shall be found to be Insccurate, then 1nd in that event, there shall be an
sd)ustment and one party ahall pay to the other on demand sueh sums 12 may be necessary to scttle in full the accuraty amount of
aaid percentage rent that should have been paid for the period or periods covered by such Inaccurate statement or atatements, Ten-
ant shal) keep ail said records for three (3) years. I aald audit ahell dlaclose on inscegrney In favor of Tenant of grester Lhan a twe
(2 ) pereent error with respect to the amount of gross aales reported by Tenant for the perlod of aaid report, then the Tenant ahall
Immedistely pay to Landiord the coat of such sudit: otherwise, the cost of auch sudit shall be pald by Landiord. If such audit ahall

diselose any willfu) or substantinl Insceuraejes this Lease may thercupon be cancelied and terminated, st the option of Landlerd,
T.B. Adjustments,

1. In sdditlon to the Minimum Rent provided in Article 4 herelnobove, and commencing at the same thne 3s 8ny rental
commences under this Lesse Tenant shall pay to Landlord the following Items, hercein cailed Adjustments:

{8} Al resl estote taxes and lnsurance premiums on the Premises, ineluding land, building, sand Improvementa theraon,
Said resl estate taxes shall Include aif real estote taxes and saseasmients that sre levied upon and/or assessed against the Premises,
Including sny taxes which may be levied on rents, Said insurance shall Include all Insurance premiuma for fire, extended covarags,
ilability, snd sny other insurance that Landlord deems neeessary on the Fiemises. Sald taxes and insurance premjums for purpose
of this provision shall be reasonably spportioned In aceordanee with the total floor area of the Premises os it velates to the total floor
1res of the Shopping Center which is from time to time completed as of the Avst day of cach ealendar quarter, (provided, hawever,

thet If any tenants in said building or buildinge pay taxes divectly to any taxing authority or carry thelr own insuranee, as msy be
provided In thelr leases, their square footage ahall not be deemed 8 part of the Roor ares).

{b) That percent of the total cost of the following ltems 83 Tenant's total floor arca bears to the total fleor ares of
the Shopping Center which is from time to time completed as of the first day of tsch cafendar quarter.

(13 Al real estate taxes, including assessnents, all Insurance costs, and all costs to maintain, vepair, and replace
common aress, parking lots, sidewalks, drivewsya, and other areas uted In common by the tenants of the Shopping Center.

(1) Ali costs to supervise and administer said common sreds, parking lots, sidewalks, drivewsys, snd other sreas
used In common by the tenants or occupants of the Shopping Center. Ssld coste shall Include such fees os may Le prid to a third
party In connection with tame and ahall in any event Include o fec to Landlord to supeyvise and administer asme In an amount
tqusl to ten (LO076) percent of the total conts of (1) adove.

(W) Any parking charges, utllitles sureharges, of any other costs levied, nasessed or imposcd by, or at the direction

of, or resulting f(rom stslutes or reguiations, or Interpretations thereol, promulgsted by any govermmental suthority in conneetion
with the use or occupancy of the premisca or the parking fsellitles serving the premisca,

11. Upen commeneement of rental Lundlord shall sudbmit to Tenant & statement of the 'lnlicipnl:d nonthly Adjustments
for the period between such commencement and the following Jsnuary and Tenant shail puy these Adjustmenta on & mohthly basis
concurrently with the payment of the Rent. Tenant shall continue to make aald monthiy paymenta until notifed by Lundlerd of »
change thereol. By March 1 of esch year Landlord shall endeaver ™ civa Tenant o statement ahowling the total Adjullmuau for the
Shopping Centar for the prior calendar yesr and Tenant's sllccable share thereof. prorated from the commencement of rental, In
the event the totsl of the monthiy payments which Tensnt hax made for the prier colendar year be feat than the Tensnt's selusl
shere of auch AdJustments then Tensnt shsll pay the difference in o fump sum within ten days sfter receipt of sueh statement
from Landiord and shall concurrently pay the difference In monthly pryments made fa the then calendar year and the minount of
monthly payments which are then calculated 83 monthly AdJustments bosed on the prior year's cxperience. Any over-paymant by
Tenant ahall be eredited towsrds the monthly Adjustmenta next coming due. The actus) Adjustments for the prior yeay shall be
used for purposes of caleulating the anticipsted monthly Adjustments for the then current year with actual determinstion of sveh
AdJustments after each calendar year »s above previded: excepting that in any year in which reavrfaziag iz eznizmplates Landiord
shall be permitted to inslude the anticipuied cost of 3ame a1 pait of the estimated monthly Adjustmenta. Even thouyh the tarm hus
expired and Tenant hag vacated the premises, when the Anal delerimination i3 made of Tenant's share of xaid Adjustments for Lhe
yaur in whith thus Lesse terminstes, Tensnt ahsll Immedistely pay any inerease due over the estinmated Adjustments praviously
pald and, converacly, any overpsyment made shall be immediately rebated by Landlord te Tenant. Fallure of Landlord to submit
statementa ag ealled for herein ahell not be decmed to be o wialver of Tenant's requirement to pay sums 53 hereln provided,

%, USIS PROHIBITED. Tenantshall not do or permit anything to be done In or about the Premiaes nor bring or Xeep anything
therein which [s not within the permiticd uae of the premises which will In any woy ineresse the cxisting rate of or affect any fira
or other Insurance upon the Bullding or any of its conlents, or caure s canceliation of any insurancs nolicy coverlng 1sid Dullding
or any part thereol or any of jts contents. Tenant shall net do or parmit anylhing to be done in or about the Premiaer which wil} In
80y way obstruct or Intexfere with the rights of other lehants or oceupants of the Duiiding or [njure or annoy thein or use or allow
the Premiscs to be used for any improper, immoral, unlawf{ul or objectionabie purpose; now shall Tenant rayte, maintain or permit

ANy nuisanee in, on or aboutl the Premines. Tenant shali not cemmit or allow Lo be eommitted any wanie in or upon the Premises
9.

' COMPLIANCE WI{TH LAW, Tenant tha)l not use the Premists, or permit Anything to be done (n ac about the Premises, whleh
will In ny way confliet with any Jaw, stetute, ordinance or govermmental rule or reguiation now in foree or which may hereaftar be
enseled vr promulgated. Tenant shall, at its sole cost and expenge, proinptly comply with sil laws, statutes, ordinunces le.[nvtr‘n-
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mental rules, rezulations or requirements now In force or which may hereafler be In force ond with the requirements of o'ny board
of fire underwriters or other almilar bodies now ar hereoftcr constituted relating to or oMecting the cond:Lion, use or occupaney of the
Premlses, excluding rtructura! ehanges not relsted to or affected by Tenant's hinprovements or acts. The judgment of any court of

competent Jurisdiction or the admlission of TenantIn sny sction ngainst Tenant, whether Landlord be a party therelo or not, that

Tenant has violated any law, statute, ordinonce or governments! rule, regulstion or reguirement, shalt be corclusive of that fact a®
belween the Landlord and Tenant.

10, ALTERATIONS AND ADDITIONS. Tenont shall net make or aliow to be made ony alterations, additions or improvements
10 or of the premises or any part thereof without first obloining the written consent of Landlord and any a'terations, additions or
improvements to or of sald Premlses, Including, but not limited to, woll covering, paneling and built.in csbinet work, but exeepting
movable furniture and trade Axturen, shall at once become o part of the realty and belong to the Landlord ond shal!l ba surrendered
with the Premlincs. In the event Londlord consents to the moking of ony olterotions, additlons or Improvements to the Prarnlaas by
Tenant, the sarne shall be mado by Tenant st Tenant's sole cost and expense. Upon the explrotion or sooner termination of the term
hereof, Tenant shall, upon written demand by Londlord, glven ot least thirty (30) doys prier to the end of the term, at Tenants
sule east and expense, forthwith and with all due diligence, remeve ony olterations, additions, or Improvements made by Temant,
deslgnated by Landlord to be removed, snd Tenant shall, forthwith and with all due diligence, at its sole cort ond cxpenae, repalr
any damage to the premises caused by such removal,

11, REPAIRS.

L1LA. By entry hereunder, Tenant shall be deemed to have sccepted the Premises os being in good, sanitary order, condition
ond repalr, Tenant shall, at Tenant's sole cost and expensc, keep the Premites and every part thereof in good condition and repalr
(except as herelnofter provided with respect to Landiord's obligntions) Including without |Imitation, the mointenance, replacement
and repair of any storefront, deors, window coscnients, gloting, plumbing, plpes, clectrical wiring and conduits, heating and alr con.
ditioring system (when there s an alr conditioning system), Tensnt shall obtain o service contract for repairs and malntensnce of
10ld system, anid inalntenance contract to conform to the requirements under the warranty, ! ony, on said system. Tenant sholl, upon
the explrotion or noener termination of this Leaae hereof, surrender the Premises to the Landlord in good conditicn, breom elean,
ordinary wenr ond tear and darmage {rom couses beyond the ressonedble control of Tenant excepted. Any damoge to ad/acent premlises
coused by Tenant's use of the Premlisen ahall be repaired ot the sole cost ond expense of Tenant,

I1.B, Netwithstanding the provisions of Artlele 11.A. hereinobove, Landlord sha!l repolr ond maintain the rtructural portlons
of the Bullding, including the exterlor walls and roof, unless such molntenonce and repalrs ore caused in part or in whole by tha act,
negleet, foult or omlislan of any duty by the Tenant, lta agents, scrvants, employees, invitees, or any damage coused by bresking and
entering, In which ease Tenant shall pay to Landiord the anctus] coxt of such molntenonce and repairs, Landlord shall not be 1able
for any failure to moke such repalrs or to perform any maintenance unless such foilure thall persist for an unressonable time after
wrltten notlee of the need of such repalrs or maintenance Is given to Landiord by Tenant. Except a3 provided In Article 25 hereo,
there shall be no abatement of rent and no labdility of Landlord.by.reason of sny Injury to or Interference with Tenant's buslneas
irising from the making of sny repairs, alterations or Improvements in or to any portion of the Building or the Premisen or In or

to fixtures, appurtenances and eguipment therein. Tenant waives the right to make repairs at Landlord's expense under any law,
\Qluluu er ordinance now or hereafter In effect. ’

v and the property In which the Premlses are situateéd free from any Hens arlaing out of
any work performed, malef: v

¥ [0 or on behslf of Tenant. Londlord muy require, at Landlords
1ole.option, that T!nln!vl’fﬁ» provide to Landlord, at Tenant’s sole cotl 8 el completion bond In on amount equal
to one and onehalf R114)-tmes the estimated cost of sny Improvemnents, additions, or alterationa T high tha Tenant
_lli_'il’_!j__m;ke.‘&o-{n Fe Landlord agalnst any liobility for mechanics' ond materisimen’s liens ond to insure completion of the
« ASSIGNMENT AND SUBLETTING: Tennnt sholl not elther voluntorily, or by operation of lsw, sssign, transfer, :rortgage,
pledge, hypothecste or encumber this Lease or any interest therein, ond shall not sublet the said Premiscs or any part thereof, or any
right or privilege sppurtensnt thereto, or allow any other person (the employees, agents, servants and Invitees of Tenant excepted)
to occupy or use the sald Premlses, or any portion therof, without Arst obtainlag the written consent of Landlord, which conment
shall not be unreasonably withheld. A consent to one assignment, subletting, oceupatlon or use by any other person shall not be
deemed to be a consent to ony subsequent asslgnment, subletting, occupotion or use by another person. Consent to any auch asslgne
ment or sublatting shall In no woy relleve Tenant of any liabliity under this Lease. Any such sasighment or subletting without such
consent shall be veld, and shall, st the optlon of the Landlord, constitute a default under tha terms of this Leana, N

In the event that T.andlord shall congsent to o sublense or assignment hereunder, Tenant shall pay Landlord reasonable fees, not
to-exceed One Hundred and No/100ths (3100,00) Dollars, incurred In connection with the processing of documents necessary to glving

of such consent.

1&. HOLD HARMLESS, Tenant shall Indemnlfy and hold hormicss Landlord against and from sny and all claima ariaing from Tenant's
use of the Premlises or from the conduct of 1ts business or from any sctivity, work, or other things done, permitted or suffered by the
Tenant in or about the Premises, snd shall further Indemnify and hold harmless Landlord sgalnst and from any and ail clalma
srislng from any bresch or defoult In the performance of any obligstion on Tenant's part to be performed under tha tarms of thia
Lense, or orhilng from any oct or negligencs of the Tenunt, or any officer, sgent, employee, guest, or Invitee of Tenant, and from all
costs, attorney’s fees, and ilabllitien Incurred In or about the defense of any auch clalm or any action or procexding brought tharaen
snd In case any netlon or proceeding be brought ogalnst Landlord by reason of such clalm, Tensnt upon notlee from Landlord shall
defend the same at Tensrrt's expenne by counsel reasonodly satlsfactory to Landlord. Tenant, 33 & material psrt of the conslderution

to Landlord, hareby sasumea ol risk ofidamage to property or Infury to persons In, upon or about the Premises, from any cause other
than Landlord's negligence: and Tenant hereby waives all elalms In res

pect thereof agalnst Landlord. Tenant shall glve prompt notles
to Landlord In casn of casunlty or aécidents in the Premises. '

Landlord or ita agents shall not be finble for ony loss or damage to persons or property resulling from fire, explosion, falling
plaster, steom, gas, eleetricity, water or rain which may leak from any partof the Building or from the pipes, appliances or plumblng
worka thereln or fvom the roof, street or subsurface or from any sther ploce reaulting from dampness or any other cause whatmoever,

unless caused by or due to the negligence of Landlord, Its 1gents, servants or employces. Landiord or 1ts agents sholl not bs llsbla {or
Interference with the light, olr, or for any latent defect In the Premlses.

5. SUDROGATION. As long as thelr respective Insurers so permit, Londlord and Tenant hereby mutually waive thelr respeetive
rights of recovery ogainst eoch other for any loas insured by fre, extended covitage 2nd sther property rmsurance policles existing

for the Beneft of the respective partles. Fach party ahali apply to thelr Insurcrs to obtaln said walvers. Eneh party shall sbtaln any
specinl endorsements, If required by thelr Insurer to evidence complinnce with the afoerementioned waiver,

L6 LTADILITY INSURANCE. Tenant shall, at Tenant's expense, oblain ond keep In force during the term of this Lanse s polley of
comprehensive public liabitity insursnce Insuring Landiord and Tenantsgalnat ony linbllity erising out of the ownershlp, use, sccupsancy
or maintenante of the Premises and all atens appurtenant thereto. Such lnaurence shall be in the amount of not leas than 5300,000.00
far Injury or desth of one person In any one sceldent or oceurrence 3nd In the amount of not leas than §500.000.00 for Injury or denth
of more than one peraon In any one nccident or sceurrence. Such Insurance sha!l furtherinture Londlord and Tenant againat Habllity
for property damoge of 1t least $50.002.00. The limit of ‘any such insursnce shali not, however, limit the iiability of the Tenant here.
\:‘ndcr. Tenant moy provide this Insurance under o blanket policy, provided that said Insurance shall have 1 Londlord's protective -
)nlbf].ny endorsement attached thereto. I Tenont ahall fail to procure and maintoln soid Insuranee, Landliord moy, but thall not be
required to, prucure and molntain some, but at the expense of Tenant, Insurance required hereunder shall be In tompanies rated A1XIY
or better in "Ueat's Key Neting Cuide" Tenont shall detiver te Landlord, prior to right of entry, copiea nf polleien of Hadlilty

insuronce required herein or certlfiestes evidencing the existence and amounts of such innurance with losa poyobie elausecs satiafactory
to Landlord. No palicy shal! be eancellsdle or subject to reduction of coverage. All gueh polleles st

rd. T W be written as prirnlr'e,p,ﬂ.itlll
net contributing with and not In excess of coverage which Landiord may earry, o
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11 UTILITIES. Tenant ahall pay o777 Fwater, gas, heot, light, power, vewer charges lephone service and all other services and
wtilitles supplied to the Premises, loge€r with any taxes Nereon. 1f any such services are not aeparately metered to Tenant, Tenant
sl pay a reasonable proportion to be delermined by Landlord of all eharges jointly melered with other premises,

18, PERSONAL PROPFERTY TAXES. Tensnl shall pay, or cause to be pald, belore dellnquency any and o1l taxer levied or susensed
snd which beeome payadle durlng the term hereof upon sil Tenant's leasehold improvements, equipment, furniture, Aixtures, and any
other personal property located in the Premises. In the event any or all of the Tenant's feanchold improvements, equipment, furniture,
fxtures and other personal property shall be asscaged nnd taxed with the resl property, Tensnt thall pay to Landlord its share of

surh taxes within ten (12) days niter delivery to Tenant by Lardlord of a statement in writing setiing forth the amount of »uch
\sxes spplicable to Tenant's property,

19, RULES AND RECULATIONS. Tenant shall faithfully observe snd comply with the rules and regulations that Landlerd shall
from time to time promulgate and/or modify. The rules and regulstions shsll be binding upon the Tenant upon dellvery of a copy of

them to Tevant. Landiord shali not be reaponsible to Tenant [or the nonperformance of sny ssid rules and regulations by any other
tenanis or otcupanty,

20. ROLDING OVER, 1f Tenant remains in possession of the Premises or any psrt thereof after the explirstion of the term hersof
with the express written consent of Landlord, auch occupancy shall be a tenancy from month to month »t 2 rental In the amount of

the fast Monthiy Minimum Rent, pius all other charges payable hereunder, and upon all the terms hereof appilcadle to & month te
month tenancy.

21, ENTRY BY LANDLORD. Lundiord reserves, and shabl at any and all times have, the right to enter the Premises to Inspect the
same, to submit said Premises to prospective purchasers or tenants, to post notices of non.responsibility, to repalr the Premises and
any partion of the Buliding of which the Premisco are a part that Landiord moy deem neceasary or desireble, without nbatement of
rent, and may for that purpose erect scaffolding and other necessary structurcs where reasonably required by the character of the
work to be performed, always providing that the entrance to the Premises shali not be unreasonably blocked theredy, and further
providing that the business of the Tenant shall not be Interfered with unreasonably. Tenant hereby wiaives any clalm for damagas
or for any injury or Inconvenience L8 or Interference with Tenant's buslneas, any loas of occupancy or quiet enjoyment of the Premises,
and any other (o1s occanioned thereby, For eaeh of the sforesnid purposes, Landiord shail st ali times have and retaln 2 key with
which to unlock all of the doors In, upon and about the Premises, excluding Tenant's vaults, safes and Nies, and Landiord shall havs
the right to use any and ail mesns which Landlord may deerm proper to open 1aid doors In an emergency, in order to obtain entry to
the Premises without liability to Tenant except for any [allure to excrcine due care for Tenant's property and any entry to the
Premines obtained by Landlord by any of sald means, or otherwise, shall net under sny eircumstances be construed or deemed to be
1 foreibin or uniswlu} entry Into, or a detainer of, the Premises, or an eviction of Tenant [rom the Premises or any portion thereof,

22, TENANT'S DEFAULT. The occeurrence of any one or more of the fellowing events shall constitute s default and breach of thie
Lease by Tenant.
22.A. The vacating or abandonment of the Premises by Tenant,

22.8, The failure by Tenant to make any payment of rent or any other payment required to bs msede by Tenant hereundar,
a3 and when due, where such fabiure shall continue for a period of three (1) days after written notice thereof by Landiord to Tenant

22.C. The failure by Tenant to obierve or perform any of the covensnts, conditions or provisions of this Lease to be obaerved
or performed by the Tenant, other than described In Article 22.B, above, where such fallure shall continue for & period of thirty (30)
days after written notice thereof by Landlord to Tenant; provided, however, that if the nature of Tenant‘s defauit {s sueh that mors
than thirty {30) days sre reasonably required for ita cure, then Tenant shal] not be deemed to be In default [f Tenant commences
such cure within anid thirty (30) day period and thereafter diligently prosecutes such cure to completion,

22.D. The making by Tenant of any gencral sssignment or general arrangement for the beneft of creditors; or the Aling by
or sgalnst Tenant of a petition to have Tenant ad/udged 2 bankrupt, ora petition or resrganization or arrangement vrder any aw
relating to bankruptey (unliess, In the cose of » petition filed against Tenant, the ssme s dismissed within sixty (60) days); or thy
appointment of & trustee or a receiver to take possession of substantialiy ali of Tenant's assets locsted atthe Premises or of Tenanta
Interest in this Lease, where possession ia not restored to Tenant within thirty (30) days: or the sttachment. execution or other
judicial selzure of aubstentially ol of Tenant's ssaets foeated at the Premises or of Tenant's Interest In this Lesse, where such
selrure I3 not discharged within thirty (30) days,

23, REMEDIES IN DEFAULT, In the event of any such default or breach by Tenant, Landiord may ‘st any time thereafter, In his

sole discretion, with or without notice or demand and without limiting Landlord in the exercise of » right or remedy which Landlord
may have by reason of auch default or breach:

23.A. Terminate Tenant's right to possession of the Premises by any lawful means, In which case this Lease shall terminate and
Tenant shall immediately surrender possession of the Premlses to Landlord. In such event Landiord shall be entitied to recovsr from
Tenant ali damages (neurred by Landlord by reason of Tenant's default including. but not iimited to, the cost of recovering possnse
vion of the Premises; expenaes of reletting, Including necessary renovation and aiteration of the Premiaes: reanonabie attorney's
feea: tha worth at the time of award by the court having jurisdiction thercof of the amount by which the unpaid rent and othsr
charges and Adjustmenta called for herein for the balance of ths term after the time of such award exceeds the amount of such loss
for the same perlod that Tenant proves could be reasonably avolded: and thal portion of any Jeasing commission pald by Landlord

and applicable to the unexpired term of this Lease. Unpaid inataliments of rent or other sums shall bear interest from the data due
at the maximum legal rate; or .

23.B. Maintain Tenant's right to possession, in whieh ense this Lease rhall continue in efeet whether or not Tenant shall hava
abindoned the Premises. In such event Landlord shall be entitied to enforce all of Landlord™s rights and remedies undar this Lease.

Inciuding the right to recover the rent and any other charges and Adjustments as may become due hereunder; or
2.C.

Pursue any other remedy now or hereafter avaliable to Landlord under the faws or Judicial decisions of the State In whieh
thy Premlses are located, -

2{, DEFAULT BY LANDLORD, Landlord ahall not be In defsult unless Landiord falis to perform obligations required of Lundiord
within s reasonable time, but in no event later than thirty {30) days after written notice by Tenant to Landlord and to the holder of
any first mortgage or deed of trust covering the Premises whose name and address shall have theretofore been furnished to Tenant
in writing, speeifying wherein Landiord has failed to perform such obligstion; provided, however, that if the naturs of Landlord's

obilgation Is sueh that more than thirty {30) days are required for performance then Lundlord shall net be in default if Landiord
commences performanca withla gueh thirty {20} day period .no therester diligently prosecutes the same to complation, In no event

shali Tenant have the right to terminate this Lease a3 a result of Landiord"s defaull and Tenant's ramedies shall be Hmlted to da'm.
ages and/or an Injunction,

25. RECONSTRUCTION. In the event the Premises are damaged by fre or other perits covered by extended coverage [naurance,
Londiord agrees to forthwith repalr same, and this Lesse shall remain in full force and efect, except Lhat Tenant shall bs entitled
to & proportionale reduction of the Minimum Rent from the date of damage and while such repairs are being made, such proportionsta
reduction to be based upon the extent to which the damage and making of such repairs shall reasonably interfere with the bualness
carricd on by the Tenant in the Premises. 10 the damage is due to the faull or neglect of Terant or its employees, there shall be no
1batement of rent

In the event the Premises are damaged a3 3 result of any cause other Lhar the perilacovered by fAre and txtended coverage ine
sursnce, then Landiord ahall forthwith repair the same, provided the extent of the destruction be Tesa than ten (10% ) percent of

e then full repiacement cost of the Premises. Jn the event the destruction of the Premiaes is to an extent of tan (1097 ) pereent or
more of the full replacement cost then Landlord shail heve the option
In ful! force tod effect, byt the Min'm-s Te=mt v 0 o er o oee

D (1) to rezuir or restore sueh armzrs this Legec continuine
TOTEIVERI AS ACIGITIIIVE AR LS art.cie provicedpoorp(2) give

EXHIBIT A

S EXMiBIT A U
I
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notice to Tenant ot sny time within sixty (6

} days after such demage, lerminaling this Lease as of the date specifed in such noti
which date shall be no more than thirty {30} days after the giving of auch notice. In the event of giving such nolice, this Lease sh

expire and all interest of the Tenont in the Premises shall terminote on the date 3o specified in such notice and the Minimum Rel

reduced by a proportionote reduction, based upen the cxtent, If any, te which such damage intes/ered with the business carried
by the Tenant in the Premises, thall be paid up to dote of snid auch terminatien
Notwithstanding anything to the cor.

<y cen.aired in thiv Article, Landlord shall net have any obligation whatsoever lo reps
teconstruct or restore the Premlses when the damage resuiting from any casualty covered under ‘his Article occurs during !
Iast twenty-four menths of the term of this Lease or any extension thereof

Landlord shall not be required to repair any injury or damage by fire or other cause, or to make any repairs or replacements
any ltasehold Improvements, fixtures, or other persens! property of Tenant

26, EMINENT DOMAIN, If more than twenty-five [25%) percent of the Premiscs sholl be taken or appropriated by any public
quosi.public suthority under the power of eminent domain, either party hereto sho!l hove the right, at its option, within sixty (6
days alter sald taking. to terminate this Lease upon thirty (J0) duys writlen nolice. If either less than or more than 257 of ¢
Premises are taken (and neither party elects to terminale as herein provided), the Minimum Rent therealter to be paid shall

equitably reduced. 11 any part of the Shepping Center other than the Premises may be so taken or appropriated, Lantiord shall witt
sixty (80) doys of said taking have the right ot its option lo terminote this Leose upon written notice to Tenant. In the eventofl o
taking or appropriation whatsoever, Londiord shall be entitled to any and 21l awards and/or seltiements which may be given 2
Tenant shall have no claim against Landlord for the value of any unexpired term of this Lease

27, PARKING AND COMMON AREAS. Landiord covenants that upon completion of the Shopping Center an ares approximate
equal 1o the common ond parking areas ax shown on the attached Exhibit "A" shall be al alf times availadle for the non-exclusl
use of Tenant during the full term of this Lease or any extension of the term hereol, provided that the condemnation or other taklh
by any public authority, or sale In lleu of condemnation, of any or all of such common and parking areas shell not constitute & viol
tlon of this covenant. Londiord reserves the right to change the entrances, exits, traffic lanes and the boundarics and locstions

such parking area or arens, provided, however, that anything to the contrary notwithstanding contsined in this Artiele 27, 33
parking area or areas shall at all times be substantinlly equal or equivalent to that shown on the otlached Exhiblt "A”

. 21,A. Prior to the date of Tenant's opening lor business In the Premises, Landlord shall esuse said common and parking or
or areas to be graded, surfaced, marked ond londscaped at no expense to Tenant

21.8, The Landiord shall keep aaid automobile parking and common areas In 3 neal, clean and orderly condition and shi

repair any damoge to the focililles thereof, but all expenses in connection with said sutomobile porking and common areas shall |
charged and prorsted Inthe manner as set forth in Article 7 hereo!,

27.C. Tenant, for the use and beneAt of Tenent, ity agents, employees, customers, licansees snd sub-lenants, shall have t
non-exclusive right In eommon with Landiord, and other presentand future owners, tenants and their agenls, employees, customer

licensees and aub-lengnts, Lo use 3aid common end parking oreas during the entire term of this Lesse, or any extension thereol, L
Ingress and egress, and sutomoblle parking.

D,

The Tenant, in the ute of s2id common and parking aress, agrees to comply with such reasonoble rules, reguintions ar

charges for parking a3 the Landlord moy ndopt [rom time to time for the orderly and proper operation of said common and parklr
areas, Such rules moy {nclude bul shal) not be limited to the following:

{1) The restricting of employee parking to 8 limited, desi
nated aren or areas; and (2) The regulstion of the removal, atorsge and disposal of Tenann refuse and olher rubbish at the 3o
cost and expense of Tenant,

28, SIGNS, The Tenant may afx and meintain upon the gloss panes and supports of the show windows and within twelve (12
inches of any window and upon the exterior wally of the Premises only such signs. advertlsing placards, nomes, insignln, tradamark
and deseriptive malerial as shell have first received the written approvalof the Londlord as 1o lypc, sive, color, location, copy natur
wnd display qualities, Anythmz to the contrary in this Lesse notwithstonding, Tenant shall not affix any sign to the rool. Tenar
shall, however, erect one sign on the {ront of he Premises nol Iater than the datc Tenant opens for business, in accordance with
design Lo be prepared by Tenant oend approved in writing by Landlord.

29, DISPLAYS. The Tenent may not disploy or sell merchandise or allow grocery carts or other similar devices within the contre
of Tenant to be stored or to remaln outside the defined exterior walls and permanent doorways of the Premises, Tenant [urther agree
not to instell ony exterlor lighting, emplifiers or similar devices or use In or 3boul the Premiscs any adveitising medium which ma
be heard or seen outside the Premises, such as Aashing lights, scarchlights, loudspeakers, phonographs or radio broadeasts

30, AUCTIONS, Tenant shall not conducet or permlit to be conducted sny sale by auction in, upon or from the Premises whether sal
auction be voluntery, involuntary, pursucnt to any assignment for the payment of ereditors or pursuant te any bankruptey or othe
insolvency proceeding. .

I3[, HOURS OF BUSINESS. Subject to the provisions of Article 25 hereol, Tenant shall continuously during the entire term hereo
conduct and carry on Tenanl's business in the Premises and shall keep the Premises open for business ond cause Tenant'a busines
to be conducted therein during the usual business hours of each and every business doy a3 13 custemary for businesses of lika charactle

In the clty In which the Premines are localed to be open [or business: provided, however, that this provision shall not apply It the
Premises ahould be closed and the business of Tenant temporarily dlicontinued therein on account of strikes,

lockouts or similay
couses beyond the reasonable control of Tenont. Tenant shall keep the Premises adequately stocked with merchandise, and with
sufficient aclex personnel to care for the patronage, and o conduct said business In nccordance with sound business practice.

In the avent of breoch by the Tenant of any of the conditlons contalned In this Artlcle, the Landlord ahall have, In additlon to

any and all remedies hereln provided, the right at its optlon to collect not only the Minimum Renl hereln provided, but additional
rent at the rote of onesthirtleth {(1/30) of the Min(mum Rent hereln provided for eoch and every day thal the Tenant shall fall to

conduct its business oa hereln provided: sald cdditionsl rent shall be deemed to be In lleu of ony percantage rent that might have
\ been earned during such perlod of the Tenant'a foilure to conduct Its business as hereln provided,

of the Shopping Center, Tenant will become o member of, and partlcipote fully in, ond remaln in good standin
Auo:hﬂon {23 s00n a3 the same hos deen formed), orgonized for tenants occupying premises in
" will ablde by the regulations of such Assoclatlon, Each member tenont :hn!l heve on
1) vote, In the operation of sold Assocletion. The objects of such Asensd
O\ ceurieounly with ineir customers, to encourage ethieal
<=~ ‘oand centerwide sdvertising. The Tenont ¢
avent sha'l the dues pold
Premvises le

trehants
79ing Center, and Tenant
vand the Londlord shall also have ong
Trall be to encourage ity members ' dezf falzly ane
T prociices, and to asslst the business of the tenants by sales promotlor
pay minlmum dues to the Merchants' Association, provided however, that In n

™Cin any Ascol yeor of sald Axsociotiun be In excess of twenty (20:) cents per square (oot o
nont, Tefoult in payment of dues shail be treated In nrmllr monner to default in rent with ke rights of Land

o e . 1l J' b L :

v vty - he

L il 1 .\ M Sy PP |
33. GENERAL PROYISIONS,

4}

Plats and Ridera. Clauses, plats, riders ond addendums, if ony, affixed to this Lesse ore a pait hereol,
(1 Walver. The waiver by Landlord of any term, covenant or condilion herein containcs shall not be deemcd to be & walve
of such term, covenant or condition or any aubsequent breach of the same or any other Lerm. covenant or condftion hereln contalnes
The subsequent acceptance of rent hereunder by Landlord shell nol be deemed to be s waiver of sny preccding default by Tenant

sny term, covenant or condlition of this Leose, other thon the [ailure of the Tenont o pay the particular rental 3o accepied, regar
Jess of Landlovd's knowledge of such preceding defoult ot the time of the sccoptonce of auch rent,
(1n i i

. Joint Ohllgatian, If therc be more than one Tenant the obligations hereunder Imposed sholl be Jolnt and several,
\ (v} Maegingl Headings, The merginal heodings =n2 article Uties to the ariicies of this Lease ara not a part of the Leoss an
st rave ns ellect ugon the construction of interpretation of any part hereof

Y (v} Time, Time is of the easence of this Leass and each and all of ita provisions In which performa
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oo 0T {el) Succersors and Assign Ve the provislons o to nssigmment, app
' to and bind the heirs, sucecssors, . -3
\w'I] Neenrdation, Neither Landiord nor Tenant shodl record (i3 Lense, but a short {srm memorandum hereof mzy be recorde
ot the request of Landiord,
\wll)

Yenanty and conditlons hereln contained
\evs, 0dminisirntors and n\s‘;m of the parti,

Quict Posacrvion, Upon Tenant paying the rent reserved Nereunder and observing and performing ail of the covenant

conditions and provisions on Tcn:nl 1 part to be ob!crved and perfoirmed hereunder, Tenant thali have quiel possession ol the Prer
isey (or Lhe entire term hercof, subject to nli the provisions of this Lease.

(ix) Late Chargea, Tenant heredy acknow'edgey t=-0 200 70 k v Landtord 20 seniur citer rumndue hereund
cause Landlord to in¢ur costs not contemplated by this Lease, “he exoct amount of which will be extremely diTicult to nscertal
Sueh costs include, byt are not limited lo, processing and accounting charges, and Iate ¢charges which may be Imposed upon Land!

by terms of any mortgage or trust deed covering the Premises. Accordingly, }{ ony installment of rent or sny sum due from Tenn
shall not be received by Landiord or Landiord's designee within ten (1G) days after wrilten notice that raid amount is past due, the
Tenant shall pay o Landlord a Iate charge equa’ to the maximum ameunt permitted by law {(and in the sbrenco of any governl
faw, ten pereent of auch overdue amount), plur any altorneys' fees jncurred by Landlord by revaon of Tenant's {ailure to poy Ve
and/or other chorges when due hereunder, The partles hereby agree that sueh late charges represent o fair and reasonable estimp
of the cost that Landiord will Incur by reason of the !ate payme=t by Tenanl Acceptance of sucl: Inte charges by the Landlord ahe

in no event constltute a waiver of Tenant's default with respect to such overdue amount, nor prevent Landlord from exercising 41
of the other righty and remedles gronted hereunder,

(x)

witl

Prior Agrecments, This Leane contains all of the ogreements of the partics hereto with respect o any matter cover
or mentioned in this Lease, and no prior agrcements or understanding pertaining to any such matiers vhall be elective for sny pv
pose. No provision of this Lezye may be amended or added to exccpt by an sgreement in wriling signed by the paities Rereto or the

respective successors in interest, This Lease shall not be eTective or tinding on any party until fully executed by both parties herst
(xi}  Inability to Perform. This Lease and the obligations of the Tenwnt hereunder shall not be affected or imsaired becsu
the Landiord is unable to (ulfill any of its obiigations heveunder or |y delayed in dolng so, if such Inability or delvy Is caused t
reason of sirike, labor troubles, acts of God, or any other cause beyond the reosonable control of the Londiord
(xii) Partial Invatidity, Any provision of this Lease which shall prove to be invalid, void, or illegsl shell in no wey sfTec
Impalr or invalidate any other provision hereof and such other provision shall remain in full foree and eMect,

{xiil) Cumulative Remedics, No remedy or election hereunder shall be deemed exclusive but shafl, whenever posaible, ba eur
N ulative with all other remedies at law or in equity,

(xiv) Choice of Law, This Lease ahall be governed by the laws of the State in which the Premises are located

(xv] Attormeys' Fecs. In the event of eny aetion or proceeding brought by either pirty against the other under this Lea
the prevailing party shall be entitied Lo reeover for the feey of its attorneys In tuch action or proceeding, including costs of appes
If sny, in tutch amount as the court may adjudge reaxonable ay attorneys’ fees, In addition, should It be neeessary for Landlord
employ legal tounsel to enforce any of the provisions herein contained, Tenani ogrees to pay all attorneys’ fees and court cor
reasgnably incurred,

(xvi) Sale of Premises by Landlord. In the event of any sale of the Premises by Landlord., Landlord shall be and Iy hersl
entirely freed and relieved of all Viability under any and all of ity covenanty and obligations contained in or derived {rom this Lea
arising out of any oel, occurrence Or omission oecurring after the consummation of such sale; and the purchaser, at auch sale or ar
subsequent sale of the Premises shall be deemned, without any further agreement between the partiey or their suecessors In Intere

of between the parties and sny sueh purchaser, to have astumed ond agreed to carry out any and oll of the covenants and obligatlo
of the Landlord under thiy Lease,

{xvil) Subordination, Attornment, Upon request of the Lnndlord,AT:nnnl will In w:rlllng subordinste Ita rights hereunder

the lien of nny mortgage or deed of trust, to any bank, lnsurance company or other lending institution, now or hevesfter In for
ageinst the Premises, and to all advances made or hereafter to be made upon the securily thereo!

In the event any proceedings are brought for [oreclosure, or In the event of the exercise of the power of saleunderany mertgay
or deed of trust made by the Landlord covering the Premises, the Tencnt sholl attovn to the purchaser upon any sueh foreclosure
safe and recognire such purchaser ay the Landlord under this Lease,

The provisions of this Article to the contrary notwithstanding, and so long as Tenant is not in default hereunder) this Lease shi
remain In full force and effect for.the full termihereof.

(xvdli) Notlees. All notices and demands which may or ave to be required or permitted to be given by elther party on tha oth
hereunder shall be in writing, All notices and demands by the Landlord to the Tengnt shall be sent by United States Mall, postyy
prepaid, sddressed to the Tenant at the Premises, and to the address hereinbelow, or to such other place as Tenant may [rom tn
to time designate in 2 notice to the Landlord, A1) notices and demands by the Tenant to the Landlord thall be sent by United Stat

Mail, postage prepaid, addressed to the Landlord at the address aet forth herein, ond to such other person or place as the Landlos
may from time to time designate In & notice to the Terant.

To Landlord at:

To Tenant st '

{x]x) Tenant’s Statement, Tenant shall st any time and from time to time, upon not less than three days prlor wiltten notk

from Landlord, execute, acknowledge and deliver to Landlord o statement In writing (a) certifying that this Leasa s unmodifie
and in full foree 2nd efTect (or, If modified, stating the nature of auch modifcation ond certifying that thly Leann a3 so modlfa
is in full force and efeet), and the date to which the rental and othercharges are pald In advance, if any, end (b) acknowledging th
there are not, to Tenant's knowledge, any uncured defaults on the part of the Landlord hereunder, or specilying auch defaults [f an
are clalmed, and {c) setting (orth the date of commencement of rents ond explration of the term hereof, Any such statement mayt
relied upon by the prospeetive purchaser or encumbrancer of all or any portion of the real property of which the Premlises are a por

{xx) Authority of Tenant, If Tenant is & corporaticn, each individual executing thly Lense on beralf of sald corporation reg

H
resents and wirrants that he fu duly authorlzed to execute and dellver this Lease on behalf of sald corporation, In accordance wit
the bylaws of 1ajd carparulcn and that this Lease 13 binding upon 1aid corporation,
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ATTACHED AND MADE APART OF LIASE FOR CERTAIN PROPERTY LOCATED AT:

NWC MORNINGSIDE AND MANHATTAN BEACH BLVD., MANHATTAN BEACH, CA

-

TENANT: MEALS AMEIRICA, INC.

LANDLORD: MORNINGSIDE INVESTMENTS, A LIMITED PARTHIRSHKIP

S )

NCTWITHSTANDING ANY PROVISION CONTAINED IN THIS LEASE, THE ITEMS

CN THIS ATTACHMENT SHALL PREVAIL:
2. PREMISES CONT'D: The footprint of the premises are to be as
shown on Exhibit "A" attached hereto. The internal use of the

floor area (mezzanine, etc.) may be used to the fullest degree
possible by tenant.

4a. MINIMUM RENT CONT'D: Tenant shall issue first month's rental
payment to landlord within sixty (60) days following landlord's

substantial completion of exhibit "B", but in any respect prior to
opening for business.

4b. MINIMUM RENT CONT'D: The minimum rental as set
herein, shall be increased by fifteen percent (15%)
(5) year interval of the lease term, and option(s)

forth in 4f(a)
at each five
thereafter.

5. TERM CONT'D: COPTION TO RENEW: Tenanéfzkall three (3) options
to renew the term of the subject leasel The first two options
shall be for a period of five (5) years each, the last option
shall be for a period of four and half (4 1/2) years. Landlord
shall notify tenant in writing (certified mail, return receipt
requested), eight (8) months prior to the termination of primary
lease term, or applicable option thereafter. Within sixty (60)
days of tenant's receipt of such notice, tenant shall provide

landloxd with notice {(certified mail, return receipt reguested) of
tenant's intention as to option.

6. SECURITY DEPOSIT CONT'D: Tenant herein has deposited,a
security deposit in the amount of $26,500. Tenant has the right
to deduct any percentage rentals paid to the landlord pursuant to

paragraph 7(a) from security deposit herein, until such deposit has
been exhausted.

ADDITIONAL CHARGES




ATTACHED AND MADE A PART OF LEASE FOR CERTAIN PROPERTY LCCATED AT:

NWC OF MORNINGSIDE AND MANHATTAN BEACH BLVD., MANHATTAN BEACH, CA

TENANT: MEALS AMERICA, INC.

LANDLORD: MORNINGSIDE INVESTMENTS, A LIMITED PARTNERSHIP

NOTWITHSTANDING ANY PROVISION CONTAINED IN THIS LEASE,

THE ITEMS
EN THIS ATTACHMENT SHALL PREVAIL:

’UTILITY CONNECTIONS: Landlord shall provide
{ Tonnections to the Toundry of the premises ajy

., and with c§§7 agfflcient i;ia223§%£¢i
\ ARKING LOT: Lan!l

ord to pro ide tenant
paving, striping, and lighting of parking lot.

gas and utility
to tenant,
gk ,J%;o p«o&uxzo

's expense,

NON COMPLETION OF BUILDING BY LANDLORD: If landlord is unable to
turn building over to tenant tor fixturization within nine (9)
months from the full execution of this lease, then tenant shall
have the option to cancel lease, In event of such cancellation,
landlord shall return any advance rents and security deposit paid
within ten (10) days of cancellation.

TERMINATION AGREEMENT: Tenant/Landlord shall have the right to

terminate the lease agreement within ninety (90) days from the
full execution date of lease should :

a. Tenant's Right to Cancel:

1. Tenant not be able to obtain all permits and licenses, elther
city or governmental, necessary for the construction and
contemplated operation and use of a restuarant, including design.

2. Landlord not provide tenant with evidence satisfactory to

tenant, that landlord has secured :a financial commitment to
construct building. )

b. Landlord's Right to Cancel:

1, Should landlord not recelive evidence of financial
responsibility of tenant satisfactory to all lender. Landlord
agrees to so notify tenant in writing as soon as thereto as

possible, when landlord lender has approved tenant's "financial
responsibility."

Should lease be terminated pursuant to the agreement herein
outlined as termination agreement, then any advance rents and/or
security deposits shall be returned in full and both landlord and

tenant shall be completely relinqueshed fof all responsibility to
each other

THIS LEASE HAS BEEN SUBMITTED BY THE LANDLORD, OR HIS
REPRESENTATIVE, THROUGH THE REAL ESTATE OFFICE OF PARKER
COMMERCIAL BROKERAGE COMPANY. ANY ALTERATIONS, OR FILLING IN OF

LEASES, HAVE BEEN PREPARED FOR SUBMISSION TO YOUR ATTORNEY FOR
APPROVAL. _

ALL PARTIES ARE ADVISED AND ENCOURAGED BY PARKER COMMERCIAL
BROKERAGE COMPANY TO CONTACT HIS OR HER ATTORNEY AS TO ANY
QUESTICNS HE OR SHE MAY HARVE REGARDING THIS LIZASE PRIOR TO
EXECUTION OF SAME. NO WARRANTIES, RECOMMENDATIONS OR
REPRESENTATIONS ARE MADE BY PARKER COMMERCIAL BROKERAGE COMPANY AS
TO THE ACCURACY, THE LEGAL EFFECT, OR TAX COYSEQUENCES OF THIS
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