California
Fair Political
Practices Commission

January 21, 1988

Carolina C. Capistrano
Legislative Research Institute
926 J Street, Suite 806
Sacramento, CA 95814

Re: Your Request for Advice
Our File No. A-87-320/ _
A-87-283

Dear Ms. Capistrano:

On December 10, 1987, we issued an advice letter to you
(No. A-87-283) addressing the question of the application of
Section 86300(c) of the Political Reform Act (the "aAct").l/
Subsequently, we received your letter dated December 16, 1987, in
which you provided additional information and asked us to
reconsider our previous advice. This letter addresses the revised
question presented in your letter dated December 16, 1987, and the
additional information you provided.

QUESTION

Does the exemption from the Act's lobbying provisions
contained in 86300(c) for a person representing a bona fide church
or religious society apply to a church when the church seeks to
enact legislation to modify eminent domain proceedings to protect
the right to operate church properties in accordance with the
doctrines of such church?

CONCILUSION

The advice provided in our letter dated Decenmber 10, 1987,
is unchanged. The exemption contained in Section 86300 (c) does
not apply to a church when the church seeks to enact legislation
to modify eminent domain proceedings to protect the right to

operate

1/ Government Code Sections 81000-91015. All statutory
references are to the Government Code unless otherwise indicated.
Commission regulations appear at 2 California Code of Regulations
Section 18000, et seg. All references to regulations are to Title
2, Division 6 of the california Code of Regulations.

428 J Street, Suite 800 @ P.O. Box 807 ® Sacramento CA 95804-0807 @ (916)322-5660D
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church properties in accordance with the doctrines of such church.
Therefore, 1f the church qualifies as a "lobbyist employer," the
church must file the disclosure reports required under Section 86100,

et seq.
ANALYSIS

The analysis provided in our letter dated December 10, 1987,
applies to the conclusion in this letter. The additional information
provided does not support a conclusion that the exemption in Section
86300(c) applies to the church on whose behalf you are seeking advice.

The standard which must be met in order for a church or
religious society to come under the exemption is that the action
engaged in must be for the purpose of '"protecting the public right to
practice the doctrines of such church." (Section 86300(c).) We
believe the activities the church proposes to engage in, seeking
legislation to modify eminent domain proceedings, are not for the
purpose of "protecting the public right to practice the doctrines of
the church." Therefore, the exemption in Section 86300(c) does not
apply to the church in this situation.

If you have any questions concerning this letter, or if you
have any dguestions concerning the lobbying registration or reporting
requirements, please call me at (916) 322-5662.

Sincerely,

Diane M. Griffiths
General Counsel

) 7

By Jeanne Pritchard
Division Chief
Technical Assistance and
Analysis Division
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December 16, 1987

Diane M. Griffitns

General Counsel

Calilfornia Falr Political Practilices Commlssion
P.O. Box §¢7

Sacramento, California 95804-08¢7

Attn: Jeanne Pritchard, Chief, Tecinnical Assistance
and Analysls Divilsion
Dear Ms. Griffiths and Ms. Pritchard:

I appreclate your prompt response to my lnguiry

A

AREA CODE Yig
TELEPHONE 4427664

dated

November 4, 1987 regarding the Seventh-day Adventist
Church's obligations under the provisions of the Political

_Reform Act.

1 believe your response was the most correct one possible
given the question you were dealing with. As you recall,

based wupon tne 1nformation I supplied you with, you
the question as follows:

QUESTION

Does the exemption from the Act's
lobbying provisions contained 1n section 86300
(c) tor a person representing a bona fide caurch
or relilgious society apply to a churcn wnen the
church fights eminent domailn proceedlings oOr
proposes leglslation addressing eminent domailn
proceedings as they apply to church property?

Your understandable concluslion was:

posed



Slane M. Grittitns Paye 2
Falir Political Practices Commlssion
December 16, 14987

CONCLUSION

The exemptlion 1n Sectlon 863U (c) does
not apply to the church's activities 1n fighting
tne eminent domain proceedlings or 1n proposing
legislation addressing eminent domain proceed-
1ngs as they apply to cnurches.

My Present reguest 1s that you kinaly consent to a reopening
of this matter 1n lignt of the additional 1information
enclosed nerein.

The materlals nere referred to consist of the following:

Exhibit 1. A summary statement regarding the churcn's
doctrinal Dbellefs on «c¢hristian education by Lorenzo W.
Paytee, Vice President for Adminstration and scnool Board
Cnhailrman, Southern <California Conference of Seventn-day
Adventists, dated Dpecember 14, 1987 with the following
attachments:

Exnlbit la. The 1986-87 working policy of the North
American Division of the General Conference ot
Seventn-day Adventlsts, pages 119-137.

Exnibit 1b. Sections 92@, 930, and 950 of the
education code of the Pacitflic Union Conference ot
Seventh-day Adventists.

Exhibilt lc. Pages 4-6 of tne "Handbook for School
Board Members", Pacific Union Conference of Seventh-
day Adventists.

Exhipit 2. A copy of materials submitted to Senator
Nicholas C. Petris' Office by my office <consisting of the
followilng: a statement of the facts 1nvolved, the problem,
current law, and tne proposed legislatilon.

In light of the additional information provided, I would
appreclate a response to the following guestion:

REVISED QUESTION

Does the exemption from the Political Reform Act's lobbylng
provisions c¢ontained 1n Government Code Section 86300 (c)
for a perscon representing a bona fide church or religious
soclety apply to a churcn when the church seeks to enact
legislation to modify eminent domain proceedings to protect



Diane M. Grifiitis Page 3
Fair political Practices Commlssion

pDecember 16, 1987

the right to operate church properties 1n accordance with

the doctrines of such church?

Pending a final resolution of tnis matter by your office,
would not a “stay" on any conforinity reguirements triggered
by to your bDecember 1#th opinion be appropriate?

Thank you for your attention to this matter.
Sincerely,

i 7 T
= o // 7 ff.-? ?—"’d SR Ay
o (L L ED
olina C. Capistrano

r
ecutive Director

CCC:ibc
Enclosures



California
Fair Political
Practices Commission

December 21, 1987

Carolina C. Capistrano
Legislative Research Institute
926 J Street, Suite 806
Sacramento, CA 95814

Re: 87-320
Dear Ms. Capistrano:

Your letter requesting advice under the Political Reform
Act was received on December 21, 1987 by the Fair Political
Practices Commission. If you have any questions about your
advice request, you may contact me directly at (916) 322-5662.

We try to answer all advice requests promptly. Therefore,

unless your request poses particularly complex legal questions,

- or more information is needed, you should expect a response
within 21 working days if your request seeks formal written
advice. If more information is needed, the person assigned to
prepare a response to your request will ' contact you shortly to
advise you as to the information needed. If your request is
for informal assistance, we will answer it as quickly as we
can. (See Commission Regulation 18329 (2 Cal. Adm. Code Sec.
18329).)

You also should be aware that your letter and our response
are public records which may be disclosed to the public upon
receipt of a proper request for disclosure.

/yegy truly yours,

Y

P SRS e S Y S
/ } ’ PR <A A
; . - /: 471 -
. Jeanne Pritchard e
Chief
Technical Assistance and Analysis
Division

JP:plh
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California
Fair Political
Practices Commission

December 21, 1987

Carolina C, Capistrano

Legislative Research Institute
. 926 J Street, Suite 806

Sacramento, CA 95814

Re: 87-320

Dear Ms. Capistrano:

Your letter requesting advice under the Political Reform
Act was received on December 21, 1987 by the Fair Political
Practices Commission. If you have any questions about your
advice request, you may contact me directly at (916) 322-5662.

We try to answer all advice requests promptly. Therefore,

unless your request poses particularly complex legal questions,

. or more information is needed, you should expect a response
within 21 working days if your request seeks formal written
advice. If more information is needed, the person assigned to
prepare a response to your request will - contact you shortly to
advise you as to the information needed. If your request is
for informal assistance, we will answer it as quickly as we
can. (See Commission Regulation 18329 (2 Cal. Adm. Code Sec.
18329).)

You also should be aware that your letter and our response
are public records which may be disclosed to the public upon
receipt of a proper request for disclosure.

Very truly yours,
e N3

Y

/Xféf'a,//vfm’»- e £ s Gl fe
e AT
. Jeanne Pritchard &
Chief
Technical Assistance and Analysis
Division

JP:plh

428 J Street, Suite 800 ® P.O. Box 807 @ Sacramento CA 95804-0807 @ (9161322-5660



California
Fair Political
Practices Commission

December 22, 1987

Carolina C. Capistrano
Legislative Research Institute
926 J Street, Suite 806
Sacramento, CA 95814

Re: Your Request for Advice
Our File No. A-87-320

Dear Ms. Capistrano:

We have reviewed your letter requesting reconsideration of
the advice we provided you on December 10, 1987, and the materials
submitted with your letter.

Although we have not completed a thorough review of your
reguest for reconsideration and the materials you provided, we do
not believe that the additional informaticn you have submitted will
change the conclusion in our advice letter dated December 10, 1987.
Therefore, pending a thorough analysis of the additional
information, our interim advice remains as provided in our letter

dated December 10, 1987.

\A/‘

We will review the additional information you subnitted and
will issue an advice letter providing additional analyses.

Sincerely,

Diane M. Griffiths
General Counsel ]

By: ~Jeanne Pritchard
Division Chief
Technical Assistance and
Analysis Division

J Street, Suite 800 & P.O. Box 807 @ Sacramento CA 95804-0807 @ (916)322-5660
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INSTITUTE

CAROLINA C. CAPISTRANG
EXECUTIVE DIRECTOR
WALT PONTYNEN AREA CODE 916

ASSOCIATE DIRECTOR 926 ] STREET ¢ SUITE 806 « SACRAMENTO, CA 95814 TELEFHONE 442-7660
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EXHIBIT 1: SUMMARY OF CHURCH DOCTRINAL POSITION



Office of the
. California 91206 Vice President for Administration

SOUTHERN CALIFORNIA CONFERENCE OF SEVENTH-DAY ADVENTISTS

December 14, 1987

Mrs. Carolina Capistrano
Legislative Research Institute
926 J Street, Suite 806
Sacramento, CA 95814

Dear Mrs. Capistrano:

Historically, the Seventh-day Adventist Church has maintained
as one of its cardinal doctrines that, "A11l thy children
should be taught of the Lord and great shall be the peace
(well-being) of thy children." Isaiah 54:13. This belief

has led to the establishment of a Seventh-day Adventist
system of education that extends from kindergarten through
graduate school.

Please find enclosed the following material that will detail
this fundamental doctrinal position of the Seventh-day
Adventist Church:

1) The 1986-87 working policy of the North American Division
of the General Conference of Seventh-day Adventists, pages
119-137.

2) Section 920, 930 and 950 of the education code of the
Pacific Union Conference of Seventh-day Adventists.

3) Pages 4-6 of the Handbook for School Board Members of
the Pacific Union Conference of Seventh-day Adventists.

Kindly note that the statements from the North American
Division working policy contain quotations from Ellen G.
White, the prophet and one of the founders of the
Seventh-day Adventist Church.

We trust the materials will be helpful as we seek to
clarify our position that the philosophy which holds that
every Seventh-day Adventist child should be educated in
the Seventh-day Adventist system of education is not



Mrs. Carolina Capistrano
December 14, 1987
Page Two

only a doctrine of the Seventh-day Adventist Church but
also the birthright of the children and youth of the
Seventh-day Adventist Church.

With kindest Christian regards.

Most sincerely yours,

L T -

Lorenzo W. Paytee |
Vice President for Administration
School Board Chairman

LWP:ej



EXHIBIT 1A: WORKING POLICY OF CHURCH, 1986-87



WORKING POLICY

NORTH AMERICAN DIVISION

of the General Conference of

Seventh-day Adventists

1986-1987, Edition

PRINTED IN U.S.A.

REVIEW AND HERALD PUBLISHING ASSOCIATION
Washington, DC 20039-0555
Hagerstown, MD 21740




EXHIBIT 1B: CHURCH EDUCATION CODE EXCERPTS



TAKEN FROM SECTIONS 920. 930. 8950 GF THE PACIFIC UNIGN CONFERENCE
EDUCATIONAL COBE

of Seventh-day Adventist
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The commission given Iin Matthew 2B:18-20 states the basic task of
the church as an educational task.
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The curriculum in Seventh-day Adventist schools iz uniquely desizned.

{17 It emphasizes service to God and man as the law of life.

(2) It emphasizes a process which encourages, ides and sustains the
1s anderstaad himself/herself and to relate
4 her felleow human beings.

{3) It is based on a distinctive Seventh-: sophy.

{(4) 1t reflects an awareness of the principles f human growth and
devalopment and the worth and dignity of each student.

(5) ©Church educators are involved in continuing curriculum development

r
o ensure that the church's educational objectives are achieved.

[nd

The title to school buildings and property 1is helid by the Conference
Assoclation which is the legal corperation that hoids title te all church
and school properties.



EXHIBIT 1C: EXCERPT, CHURCH SCHOOL BOARD MEMBER HANDBOOK



HANDBOOK
FOR

SCHOOL BOARD MEMBERS

Pacific Union Conference
Of fice of Education

Westlake Village, California
December 1986



PHILOSOPHY AND OBJECTIVES FOR THE SEVENTH-DAY ADVENTIST SCHOOL

A philosophy is a statement or series of statements that identify the
beliefs, concepts, values, and attitudes with regard to the education of
students. It states what the school or the system believes and how the
total program addresses those beliefs, concepts, values and attitudes.

The program of each school should be guided by a distinctively
Seventh-day Adventist philosophy and objectives. The school may develop
its own philosophy statement or adapt one by adding commitments or
philosophic positions that are unique to the school.

The statement of philosophy should be used as the basic reference for
decisions regarding the school and its program. Decisions regarding any
aspect of the school are to be made with reference to what the school is
attempting to accomplish as stated in its statement of philosophy.

Educational philosophy statements that have been adopted are
contained in the following publications:

1. Pacific Union Conference Education Code 920, General Statement of
Seventh—-day Adventist Educational Philosophy, and 930, Objectives
of Seventh-day Adventist Education.

2. Pacific Union Conference General Goals for Seventh-day Adventist
Secondary Schools included in this document on pages 7-10.

3. The Evaluative Criteria for Seventh-day Adventist Schools
K-10,pages 11 and 12.

4. VNorth American Division Working Policy.

5. North American Division Education Code.

6. Pamphlet EDG 2131 - Philosophy and Objectives of Seventh-day
Adventist  Education, 1984. (Available from the Central
Departmental Services).

7. Education Leaflet #30 - Christian Education, Counsel From the
Great Books.

The school board should regularly review the school's statement of
philosophy to ensure that the philosophic positions, goals, and
objectives are implemented throughout the school program. The board
should also regularly review the various aspects of the school program to
determine that each is supported by the philosophy and goals.



THE SEVENTH-DAY ADVENTIST SCHOOL AS THE CHURCH

The following criteria identify the Seventh-day Adventist School as
the Church:

1.

The mission of the church and the school are identical.

a. The commission given in Matthew 28:18-20 states the basic
task of the church as an educational task.

b. The Seventh-day Adventist school system has as 1its basic
evangelistic task the education and redemption of the
children and youth of the church. Its object is to promote
the development of character and to direct the youth to a
"knowledge of God, the Creator, and of Christ, the Redeemer,
as they are revealed in the sacred word.” [Education, p.
17} In pursuing this task the school system has a greater
continuing influence than any other aspect of the church
program.

c. The school is concerned about the whole person—--body, mind
and soul-—-and seeks to ensure that youth receive a balanced
physical, mental, moral, social, and practical education.

d. The school system emphasizes the principle of service to God
and man. It prepares youth for a life of service whether as
employees of the church or as active contributing lay members.

The students generally come from Seventh—-day Adventist homes
and/or are baptized members of the Seventh—day Adventist Church.

a. A basic policy for Seventh-day Adventist schools sets the
maximum percentage of non-Seventh—day Adventist students who
may be enrolled in the school.

b. In some instances a church may operate a "mission” school
which is an evangelistic outreach program to families in the
community. A mission school is not limited in the number of
non—-Seventh—-day Adventist students who may be enrolled.

The members of the school boards and Conference Boards of
FEducation are members of the Seventh-day Adventist Church.

a. The school board is composed of members of the Seventh-day
Adventist Church who represent a cross section of the school
constituency and who understand and support the church's
philosophy of education.

b. The Conference and Union Conference Boards of Education are
composed of representatives of various church institutions
and/or conferences, lay members of the church and church
officials.

Educational employees must be active members of the Seventh-day
Adventist Church in good and regular standing, and committed to
the teachings/practices and program of the church. Employment
qualifications, 1licenses and credentials, salary and wages
benefits, and retirement are all established and regulated by the
policies which cover all other denominational workers.

5



The curriculum in Seventh-day Adventist schools 1is uniquely
designed.

a. It emphasizes service to God and man as the law of life.

b. It emphasizes a process which encourages, guides and sustains
the learner as he/she seeks to understand himself/herself and
to relate to the Creator and to his/her fellow human beings.

c. It is based on a distinctive Seventh-day Adventist philosophy.

d. It reflects an awareness of the principles of human growth
and development and the worth and dignity of each student.

e. Church educators are involved in continuing curriculum
development to ensure that the church's educational
objectives are achieved.

The title to school buildings and property is held by the
Conference Association which is the legal corporation that holds
title to all church and school properties.

(Education Code 950)
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CAROLINA C. CAPISTRANO
EXECUTIVE DIRECTOR
WALT PONTYNEN AREA CODE 916
ASSOCIATE DIRECTOR 926 J STREET « SUITE 806 « SACRAMENTO, CA 95814 TELEPHONE 4427660

December 7, 1987

MEMORANDUM

Senator Nicnolas C. Petris
Felice Tanenbaum, Chief of Staff

=
O

FROM: Carolina C. Capistrano

RE: Proposed religious liberty legislation

Here 1s the bill I promised.

It would stop a pending eminent domain take-over of Seventh-day
Adventist church school by the Lynwood Unified School District (M.
waters and Dills' district).

The b1ll would conform California eminent domain statutes to the
requirements of federal constitutional law: under a "strict
scrutiny" test, a governmental entity must welgh 1ts "compelling
state 1interest" against the harm done to First Amendment freedom
of religion rights and show that 1t cannot achieve its purposes in
a manner less onerous to religion (Sherbert v. Verner (1963) 374
U.S. 398, 83 s.Ct. 1790).

You can expect major support from a wide cross section of
religious organizations and constitutional scholars.

We need to communclate with Assemblywoman Maxine Waters and
Senator Dills in the most effective way possible at the earliest
possible convenlience. I tnink a phone <call or early January
meeting between the Senator and Maxine would be a good filrst step.
I will follow up with a proposed letter from the Senator to Maxine

and Dills.

Since there is a possibility that this may be a fiscal bill, an
early 1introduction would be wise. We need to make a final
decision about wnether to make it an urgency bill or not. The
enclosed draft requests two bills from Leglslative Counsel, one
with and one without an urgency clause.

I look forward to working with you on this 1important plece of
legislation.



PROPOSED LEGISLATION: EMINENT DOMAIN & FREE EXERCISE OF RELIGION

Eminent domain take over of a church school
threatens free exercise of religion.

I. THE FACTS

The Seventh-day Adventist Church owns and operates Lynwood
Academy, a non-profit parochial school (K - 12) in southern
California, which is in the process of <fighting eminent domain
proceedings 1nitiated by the Lynwood Unified Sch- ~ District.

Lynwood Academy has been in existence for the last 53 years, is in
a black area and has a predominate minority student body -- 75%
Black, 11% Hispanic, 11% Asian, 3% White. Approximately 85% of
1ts students go on to college. 1Its current secondary enrollment
is 196. 1Its elementary enrollment is 199. Neighbors comment that
the property 1s beautifully maintained, the youngsters well
mannered, the school grafitti free, and there are no roving gangs
or dope pushers hanging around the school.

The Seventh-day Adventist denomination operates the school 1in
connection with the adjacent church sanctuary as a combined
evangelistic outreach and community service ministry in the area
(educational/recreational Christian programs for children, large
regional church meetings, clothing distribution, Bible book store,

etc.).

The school district wants to close Lynwood Academy so that it can
build a badly needed high school and elementary school. $16.9
million, Tideland 01l Revenue funds, were made available for a new
public school 1in October 1986 from the State Allocation Board
through the efforts of State Senator Ralph C. Dills and
Assemblywoman Maxine Waters who both represent the City of
Lynwood. While these legislators were made aware of the church's
opposition to the take-over they were not specifically informed
about the formidable <constitutional problems involved or the
school's unusual and impressive demographics.

Unfortunately, the funds are not sufficient to rebuild replacement
facilities for the Academy. As a result, the church will not be
able to continue this vital aspect of its ministry.

It is feared that if the school must <close, Adventists who have
created a peaceful commmunity around the school will eventually
move, a tremendous loss for a city suffering from the typical
urban problems of violence and crime.

The local school district had first selected a site that consisted
of a city park and an adjacent tax generating commercial parcel.

& « (916) 4427660




Senator Nicholas C. Petris
Felice Tanenbaum, Chief of Staff
December 7, 1987

Page 2

This selection was withdrawn after the City of Lynwood refused to
sell the park, citing the need to maintain the park for the
community. (City property is exempt from eminent domain action.)
However, speculation nas it that the city was also influenced by
the possible conversion of the adjacent tax generating property to
tax exempt status.

Several acres adjacent to the school have also been condemned.
Sterik Corporation operated a major supermarket there (Ralph's).
The supermarket has now closed down and Sterik has fought its last
court Dbattle to retain ownership and/or receive better compensa-
tion,

In August of this year, the City of Lynwood voted 3-2 to declare
the SDA church property a City Historic Landmark. This is the
first step 1in getting a state declaration in order to save the
property from the wrecking ball this summer., However, the church
would prefer keeping and operating the school without the
inevitable strings-attached problems that would accompany a state
historic landmark designation,.

Final action has not yet been taken. The churcn 1is willing ¢to
take the fight to the U.S. Supreme Court 1f necessary. A legal
issues hearing 1s scheduled for February 16, 1987 with an
anticipated trial to follow and finish by the end of April, 1987.
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II. THE PROBLEM

Existing California eminent domain statutes operate to infringe
upon the free exercise of religion in the following two ways:

1. The law does not require consideration of the condemnation's
effect on religlous operations conducted on the condemned prop-
erty. The cnurch school 1is a vital component of the church's
total ministry. However, under existing eminent domain legisla-
tion 1n California (in particular, CCP Secs. 1245.23¢9 and
1245.250, resolution of necessity) it is not necessary to consider
interference with a church condemnee's free exercise of religion.

However, 1t is well established that federal constitutional law
(First Amendment, Free Exercise of Religion Clause) protects the
free excercise of religion against governmental actions where the
governmental purpose to be achieved by the action objected to can
be accomplished in another fashion with less onerous consequences
to religion (SHERBERT V. VERNER (1963) 374 U.S. 3098, 83 S.Ct.
1799). While the narrow issue Dbefore us has not been litigated
before the U.S. Supreme Court (the scope of free exercise rights
in a condemnation proceeding), the California eminent domain
statutes are seriously defective because they do not conform to

Sherbert.

2. Even 1f the condemnation could be justified, just compensation
is not possible utilizing existing statutory valuation methods.
Utilizing valuation methods applicable under existing law, the
church will only be compensated approximately $10 million.
However, the church estimates that its replacement costs are in
the vicinity of $25 million (involves new construction since
another suitable developed site is not available). Unless actual
replacement costs are recouped from the local school district, the
church will be unable to continue operating an essential element

of its total ministry.

ITII. CURRENT LAW

Constitutional Protections of Religious Liberty:

Under California Constitution, Art. 1, Sec. 4 "Free exercise and
enjoyment of religion without discrimination or preference are
guaranteed." The First Amendment (and 1its "incorporation" into
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the 14th) also guarantees the "free exercise of religion".

The Sherbert case established that, with regard to the free
exercise of religion, government must Jjustify its actions as
necessary to acnieve a "compelling state interest" (i.e. show that
the same interest cannot be achieved by means that do not work the
same discrimination). 1In so doing, great weight must be paid to:

(a) the weight of the governmental interest,
(b) the degree of interference of the action with

religion, and

(c) the availability of alternative means to protect the
govenmental interest without interfering so significantly
with religion.

The Broad Powers of Eminent Domain:

"private property may be taken or damaged for public use only when
just compensation, ascertained by a jury unless waived, has first
been paid to, or into court for, the owner..." (Article 1, Sec. 19
of the California Constitution)

A county board of education...may exercise the power of eminent
domain to acgulre any property necessary or convenient for
carrying out the provisions of this article. (Education Code

Section 1@43)

Education Code Section 1042 (c) gives the board the power to
"acquire...hold and convey real property for the purpose of
housing the offices and the services of the county superintendent

of scnools.™®

Conclusive Effect of Resolution of Necessity:

A "resolution of necessity" must first be voted on by the
governing body approving the condemnation (CCP Section 1245.2440)
and such resolution creates a conclusive presumption of public
necessity (CCP Section 1245.258).

Just Compensation Defined:

CCP Section 1263.310 defines "“just compensation" as “fair market
value."™ CCP Section 1263.320 (b) defines fair market value where
"there is no relevant market"™ to be "its value on the date of
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valuation as determined by any method of valuation that is just
and equitable."™ (In the facts before us we must assume there is
"no relevant market.")

CCP Section 1263.3280 subdivision (b) was added at the request of
the Law Revision Commission (Stats. 1975, c. 1275) to deal with

the situation where "there may be no relevant market for some
types of special purpose properties such as schools, churches,
cemetaries, parks, utilities, and similar properties.™ (Legisla-
tive Committee Comment -- Senate 1975 Addition)

However, "all properties, special as well as general, are valued
subject to the limits of Article 2 (commencing with Section 819)
of Chapter 1 of Division 7 of the Evidence Code. The Evidence
Code provides that, regardless of whether there 1is a relevant
market for property, its fair market value may be determined by
reference to matters of a type that reasonably may be relied upon
by an expert in forming an opinion as to the value of property
including where appropriate, but not limited to, (1) the market
data (or comparable sales) approach [Evid. Code Secs. 816, 818},
(2) the income (or capitalization) method [Evid. Code Sec. 819],
and (3) the cost analysis (or reproduction less depreciation)
formula [Evid. Code Sec. 820]. (Legislative Committee Comment --
Senate 1975 Addition) (Emphasis added)

While it is clear that the Law Revision Commission believed that
the Evidence Code did not offer exclusive methods of property
valuation, no further light was shed on which other methods would
be appropriate and under what circumstances.

One could argue that a church 1is not limited to the three
valuation methods set forth in the Evidence Code since (1) CCP
1263.329 (b) allows "any method of wvaluation that 1is Jjust and
equitable" for special purpose properties such as schools, etc.;
(2) CCP 1263.328(b) was added in 1975, 18 vyears after the
Evidence Code eminent domain valuation methods were added; and (3)
the Evidence Code valuation methods are drafted in permissive
fashion and do not offer exclusive methods. However, this area of
the law is sufficiently vague to reguire clarification.

In any case, it appears that the method of valuation to be used in
the facts before us is the cost analysis method (Evid. Code Sec.
820) which reads as follows: "“When relevant to the determination
of the wvalue of property, a witness may take into account as a
basis for this opinion the value of the property or property
interest being valued as indicated by the value of the 1land
together with the cost of replacing or reproducing the existing
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improvements thereon, if the improvements enhance the value of the
property or property interest for its highest and best use, less
whatever depreciation or obsolescence the improvements have

suffered." (Emphasis added)
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IV. PROPOSED LEGISLATIVE REMEDY

=] (Petris), relating to eminent domain
and religious property.

An act to add Section 1245.231 to thne Code of Civil Procedure
and to add Section 812.1 to the Evidence Code.

Statement of legislative intent

The Legislature hereby finds that the First Amendment to the
Constitution of the United States, and Article 1, Section 4 of the
California Constitution provide for the free exercise of religion.
The special protection afforded to freedom of worship, freedom of
conscience, and freedom of thought lie at the very core of the
American heritage and American freedoms, and bitter experience in
lands which aftforded no such protections led to the birth of an
American republic committed to freedom of religion.

The Legislature hereby declares that in conformity with existing
constitutional 1law governmental entities shall justify eminent
domain proceedings against religious properties as necessary to
achieve a compelling state purpose. The Legislature further
declares that this enactment establishes appropriate procedures
for uniform application at both the state and local levels and
that all governmental power to condemn properties operated for
religious purposes shall be strictly limited as set forth 1in this

enactment.

Establish Constitutional Procedures

Section 1245.231 is added to the Code of Civil Procedure to read
as follows:

(a) In the case where the governing body commences an eminent
domain proceeding under this article to condemn property owned and
operated by a religious entity for a religious purpose or
purposes, the resolution of necessity shall set forth findings
that justify such a taking as necessary to achieve a compelling
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governmental interest. Such findings shall demonstrate and set
forth:

(1) The weight or need of the governmental interest involved.

(2) The degree of interference of the taking with religion.

(3) That tnere is no other means available to the condemning
authority to meets its compelling governmental interest which is
less burdensome on the free exercise right of the condemnee.

(b) In arriving at the findings 1in (a) above, the governmental
entity shall not take into consideration the tax loss ramifica
tions of <condemning tax generating property versus tax exempt
religious property.

(c} Just compensation shall be valued according to the terms of
Evidence Code Section 812.1.

(d) This section is declarative of existing law with regard to
the constitutional burdens a governmental entity assumes whenever,
by any action, it interfers with the free exercise of religion.

Remove depreciation as a bar to just compensation
in cases involving cnurcn property

Evidence Code Section 812.1 is added to read:

Pursuant to Code of C(Civil Procedure Section 1245.231 and
notwithstanding any other provision of law, just compensation
snall consist of the following whenever the property involved 1is
property owned and operatad by a religious entity for a religious
purpose or purposes:

(a) Section 82¢ shall apply where the religious entity which owns
the property to be taken under eminent domain proceedings has
identified a suitable, comparably valued replacement property that
is available for purchase at the time condemnation is expected to
be completed and compensation awarded.

(b) Where no such replacement property is available for purchase

at the time condemnation 1is expected to be completed and
compensation awarded, the public entity shall provide reimburse-
ment egqgual to fair replacement value. In determining "fair

replacement value" a witness may take into account as a basis for
his opinion the value of the property or property interest being
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valued as indicated by the value of the land together with the
cost of replacing or reproducing the existing improvements
thereon.

COMMENT: As described above, existing law provides for replace-
ment value of condemned property. However, the formula used
requires the valuation to be reduced by the amount of depreciation
suffered by the property. Thus an honest replacement valuation
can never be acnieved because the original property will always
have suffered wear and tear whicn will bar the ability to
construct new replacement facilities at a different location. The
church's only alternative 1is to purchase a suitable "turn-key"
scnool facility at another site (not possible in the facts before
us) or construct new facilities elsewhere. The depreciation
factor only has a reasonable application wnen there is a choice of
alternative, comparably valued, used facilities elsewhere for the
condemnee to purchase (not wusually a likely outcome). The
depreciation factor should not be applied wnen the church's only
cnoice is to construct new facilities.

Urgency Clause

In order that the eminent domain proceedings and actions
instituted against the Seventh-day Adventist Lynwood Academy by
the Lynwood Unified School District and the approval and funding
by the State of California of such proceedings and actions conform
to the requirements herein set forth, it is necessary tnat this
act take affect immediately.

NOTE: PLEASE PREPARE TWO BILL DRAFTS, ONE WITH AN URGENCY CLAUSE,
ONE WITHOUT.



December 22, 1987

MEMO: John McLean
FROM: Jeanne Pritchard

RE: Request for Advice from Carolina Capistrano
on behalf of Seventh Day Adventists Church
—-— FOR YOUR INFORMATION -—-

On December 10, 1987, we issued an advice letter to
Carolina Capistrano which concluded that the exemption in
Section 86300(c) for persons lobbying on behalf of a church to
protect the rights of members of the church to practice the
tenets of their religion does not apply to a church fighting
emininent domain proceedings, and supporting legislation to
changes eminent domain proceedings as they apply to churches.

We have received a request for reconsideration, along
with a copy of a letter to Senator Petris concerning the
legislation being proposed by the church.

We are reviewing the request for reconsideration and
the additional information submitted and will issue another
advice letter, but we do not expect that the conclusion in our
previous advice letter will change.

Ms. Capistrano also requested a "stay" of our previous
advice pending review of the additional information. On
December 22, I sent her a letter indicating that we are unable
to provide a stay because we do not think the additional
information will change our conclusion.

Attached for your information is the relevant
correspondence.

cc: Chairman Larson
Greg Baugher
Lilly Spitz
Bob Leidigh



