California
Fair Political
Practices Commission

February 23, 1988

George E. Hargrave, Ph.D.
P.O. Box 1418
Fair Oaks, CA 95628

Re: Your Request for Advice
OQur File No. A-88-041

Dear Dr. Hargrave:

This is in response to your letter requesting advice
regarding your responsibilities under the Political Reform Act

(the "Act").l/
QUESTION

Now that you have left your position as senior psychologist
with the California Highway Patrol (CHP), are you prohibited
from becoming a subcontractor for Occupational Health Services,
the corporation under contract with the CHP to provide
pre-employment psychological screening services?

CONCLUSION

You are not prohibited under the Political Reform Act from
subcontracting with OHS to provide services pursuant to their
contract with the CHP, although some restrictions would apply.
However, other conflict-of-interest provisions of California
law, including Section 1090, et seq., and Public Contract Code
Section 10410, et seq., may preclude your entering into a
contract with OHS. We cannot provide advice as to the
applicability of these statutes since they are not part of the

Act.

1/ Government Code Sections 81000-91015. All statutory
references are to the Government Code unless otherwise
indicated. Commission regulations appear at 2 California Code
of Regulations Section 18000, et seq. All references to
regulations are to Title 2, Division 6 of the California Code

of Regulations.
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FACTS

You have recently retired from state service. For the past
three years you have held the position of senior psychologist
for the California Highway Patrol (CHP). As senior
psychologist you administered the program of pre-employment
psychological screening of state traffic officer cadets (STOC).

The pre-employment screening process includes two objective
psychological tests and a background history questionnaire for
all STOC's. Candidates who show deviation, based on scoring of
these documents, undergo an interview by a psychologist. If an
interviewed candidate is found to have no clinical
psychopathology, he or she is certified as psychologically
suitable. If, however, a candidate is found to have possible
psychopathology, he or she is referred for an additional
interview to a panel of psychologists made up of the senior
psychologist, two contract psychologists and an observer from
State Personnel Board (SPB). Panel recommendations are
submitted to the SPB state psychologist who makes the final
determination as to suitability of the candidate.

Approximately 30 percent of the clinical interviews are
conducted by the CHP senior psychologist. The other 70 percent
are conducted by contract psychologists who are independent
practitioners subcontracting with and supervised by
Occupational Health Services (OHS), the entity which is under
contract to provide these screening services for the CHP.

Candidates found to be unsuitable receive a notification of
disqualification, accompanied by a document which advises the
candidate of his or her appeal rights. Should the candidate
choose to appeal the decision, an SPB panel would review the
documents and receive arguments on behalf of the candidate and
the CHP. The senior psychologist and OHS represent the CHP at

such appeals hearings.

The original contract with OHS was entered into in fiscal
year 1986 and extended for fiscal year 1987. As senior
psychologist, you participated in the original proceeding
whereby OHS was awarded the 1986 contract for services with the
CHP, and you represented the CHP in negotiations for the 1987
extension. You also participated in training, approved payment
for contract services, and were the official link between OHS
and the CHP. Additionally, you worked side-by-side with the
contract psychologists on the interview panels described above.

Now that you have retired from state service, you intend to
go into private practice as a psychologist. One of the options
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open to you is subcontracting with OHS to do pre-employment
psychological interviews for the CHP.

ANALYSIS

In California there are a number of laws which protect
against possible conflicts of interests on the part of state
employees. In addition to the Political Reform Act, you should
be aware of Section 1090, et seq., and Public Contract Code
Section 10410, et seqg., which may prohibit you from contracting
with OHS. Neither of these statutes come within the
jurisdiction of the Commission, thus we have no authority to
provide advice interpreting their applicability in your
situation. Therefore, as I mentioned over the phone, I suggest
you contact the Attorney General's office for additional legal
advice regarding your present circumstance.

With regard to the Act, Sections 87401 and 87402 provide:

No former state administrative official, after
the termination of his or her employment or term of
office, shall for compensation act as agent or
attorney for, or otherwise represent, any other person
(other than the State of California) before any court
or state administrative agency or any officer or
employee thereof by making any formal or informal
appearance, or by making any oral or written
communication with the intent to influence, in
connection with any judicial, quasi-judicial or other
proceeding if both of the following apply:

(a) The State of california is a party or has a
direct and substantial interest.

(b) The proceeding is one in which the former
state administrative official participated.

Section 87401.

No former state administrative official, after
the termination of his or her employment or term of
office shall for compensation aid, advise, counsel,
consult or assist in representing any other person
(except the State of California) in any proceeding in
which the official would be prohibited from appearing
under Section 87401.

Section 87402.
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As the former senior psychologist for the CHP, the
restrictions in Sections 87401 and 87402 apply to your
situation. (Section 87400(b).) Consequently, you may not
represent, aid, advise, counsel or assist in representing OHS
in any "proceeding" in which you participated as a CHP
employee. A "proceeding" is "any proceeding, application,
recquest for a ruling or other determination, contract, claim,
controversy, investigation, charge, accusation, arrest or other
particular matter involving a specific party or parties in any
court or state administrative agency." (Section 87400(c)
(emphasis added).)

Applying the law to your facts, we find that the awarding
of the contract in fiscal years 1986 and 1987, and overseeing
performance of the contracts on behalf of the CHP are
proceedings in which you participated as a state employee. As
a consequence you are prohibited from representing OHS before
any court or state agency in connection with the contract
between the CHP and OHS. For example, should there be a
controversy over particular terms of the contract, or payment
under the contract, you are prohibited from representing,
advising or assisting OHS in any way relative to such a
dispute. (See Mayer Advice Letter, No. I-86-187, copy
enclosed.) :

Additionally, because your responsibility as senior
psychologist was to oversee the pre-employment psychological
screening program, you are also prohibited from participating
in any action regarding a candidate whose screening was
initiated during your tenure as senior psychologist. In other
words, you cannot represent OHS on a screening panel or in an
appeal in a case which originated while you were with the CHP
because you "participated" in the proceeding involving the
candidate by virtue of your supervisorial responsibility for
the program. (See Advice Letters to Sanford, No. A-85-182, and
Chacon, No. A-87-197, copies enclosed.)

Each individual candidate's psychological screening process
becomes a new proceeding, for purposes of the Act. Therefore,
based on your description of the services to be performed as a
contract psychologist for OHS, there does not appear to be any
conflict with the Act if you participate in psychological
screenings for CHP candidates who began the screening process
after you left state service.
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I hope this discussion clarifies the applicability of the
Act to your circumstance. If I can be of further assistance,
please call me at (916) 322-5901. :

Sincerely,

Diane M. Griffiths
General Counsel ‘
17 {
A : Yoy
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\H'(-/{‘/\ 1‘““ } __,,'——\!
By: Lilly Spitz
Counsel, Legal Division
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GEORGE E. HARGRAVE, Ph.D.
CONSULTING AND CLINICAL PSYCHOLOGY

PQST QFFICE BOX 1418 CALIFORNIA LICENSE PA 7475
FAIR OAKS. CALIFCRNIA 95628 ‘

916/ 635-453"

January 18, 1988

Diane Griffiths

General Counsel

Fair Pclitical Practices Commission
428 "J" Street, Suite 800
Sacramento, CA 95814

Dear Ms. Griffiths:

For the past three years, I have held the position of Senior Psycholo-
gist for the California Hichway Patrcl (CHP). On January 31, 1988, I
will retire fram State service and go into independent practice as a
consulting psychologist. The question recently arcse as to whether I
could work as a sub-contractor for the corporation currently pro-
viding contract psychological screening services for CHP. I spoke to
Ms. Altamiranc in your office on several occasions, and she suggested
I write you for a formel opinion as to whether working in this capacity
would constitute a conflict of interest.

The accompanying attachment details the duties I performed at CHP,
my rcle in the psychological screening contract, and the functicn
served by the contract psychclogists. If there is no conflict of
interest, I would become a sub-contractor for the corporation pro-
viding contract screening services. My duties would be the same as
those cutlined for sub-contractors in the accompanying attachment.
CHP has expressed no reservations in performing these duties as long
as there is nc conflict of interest.

I would appreciate it if you would give me an cpinion as t¢ whether I
will be prohibited from performing these duties by Government Code §7400
or other statutes. If you need any other information, please ccntact me
at CEP (322-5380) or at 635-4531. If you need any cther information from
CHP, Chief John Clements or Persconnel Commander George Adams are familiar
with the duties I have performed for the agency.

Very truly yours,

;
i

Héﬁ@RAVﬁ, ph.D.
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California
Fair Political
Practices Commission

January 22, 1988

George E. Hargrave, Ph.D.

Consulting and Clinical Psychology

P.O. Box 1418 o o -
- Pai¥ Oaks, Ca 95628

Re: 88-041

Dear Dr. Hargrave:

Your letter requesting advice under the Political Reform
Act was received on January 21, 1988 by the Fair Political
Practices Commission. If you have any questions about your
advice request, you may contact Lilly Spitz, an attorney in the
Legal Division, directly at (916) 322-5901.

We try to answer all advice requests promptly. Therefore,
unless your request poses particularly complex legal questions,
or more information is needed, you should expect a response
within 21 working days if your request seeks formal written
advice. If more information is needed, the person assigned to
prepare a response to your request will contact you shortly to
advise you as to information needed. If your request is for
informal assistance, we will answer it as quickly as we can.
(See Commission Regulation 18329 (2 Cal. Adm. Code Sec. 18329).)

You also should be aware that your letter and our response
are public records which may be disclosed to the public upon
receipt of a proper request for disclosure.

Very truly yours,

Ve

| ! - - L
( - S REERRY S R
N

Diane M. Griffiths
General Counsel

DMG:plh
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