California
Fair Political

Practices Commuission
March 9, 1988

Charles Davis
Photojournalist

16302 Wildfire Circle
Huntington Harbour
Huntington Beach, CA 92649

Re: Your Request for Advice
Qur File No. 88-099

Dear Mr. Davis:

You have asked for advice concerning the duties of
Councilmember John Erskine under the conflict of interest
provisions of the Political Reform Act.l/

The Commission's Legal Division does provide written advice
to persons with questions about their duties under the
Political Reform Act. (Section 83114(b).) We do not provide
advice to third parties about another person's duties unless
the third party has been authorized to request advice by the
person whose duties are in guestion. (Regulation
18329 (b) (8) (B).) Therefore, we cannot provide advice on the
question you have raised. However, I have referred your letter
to our Enforcement Division for review. If you have any
questions, that division can be reached at (916) 322-6441.

Sincerely,

e

e 3 v /. )
‘:Q ! ‘I Ry / I
Diane M. Griffiths
General Counsel

DMG:plh
cc: Roger Brown

1/ Government Code Sections 81000-91015. All statutory
references are to the Government Code unless otherwise
indicated. Commission regulations appear at 2 California Code
of Regulations Section 18000, et seq. All references to
regulations are to Title 2, Division 6 of the California Code

of Regulations.

428 | Street, Suite 800 @ P.O. Box 807 @ Sacramento CA 95804-0807 @ (916)322-5660
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March 5, 1988

To: Margarita Altamirano

State Of California Fair Political Practices Commission
P.0.Box 807

Sacramento, Ca. 95804

Dear Ms. Altamirano:

Thank you for the information sent to me regarding your com mission, and
interpretations of the statutes under which you render decisions.

After a great deal of reading, I have come to the conclusion that a
conflict of interest, as defined by your statutes and decisions, does,
indeed, exist in Huntington Beach, with City Councilman/Mayor John
Erskine voting on controversial development projects.

This conflict is apparent because Mayor Erskine is the Orange County
Division, Director of the California Building Industry Association,
(B.1.A.), and as such, derives his primary income from that job. Mr.
Erskine chairs meetings, limits debate, and very obiously favors builders
and developers, as opposed to those who favor limited expansion and
growth. The City Council has before it, S.B.1517, Bergeson, and we are
told that the legislators in Sacramento will not vote favorably on the
bill, without approval of the City of Huntington Beach. Mayor Erskine is
obviously PUSHING for such council approval.

Further, the B.I A. has just filed suit to prevent a slow growth initia-
tive from being placed on the upcoming election ballot. This attempt to
thwart the initiative process is just one more example of the influence
of the B.I.A. The B.I.A. stands to dérive great benefit from S.B.1517,
which would create a taxation district, and allow the developers, Signal
Landmark, to build 5700 homes, plus a great many more buildings to house
the support facilities for a proposed marina, hotel, shopping center

complex.

It is not supportable, in my estimation, that the excutive director of

the B.I.A., Orange County, can be unbiased, and I accuse him of conflict

of interest, and ask that your Commission render an opinion in this matter.
The only opinion, thus far, has come from the City Attorney's office, and

I suspect that the fox may be guarding the henhouse. I have enclosed a copy
of that decision. Please note that a suggestion was made to obtain a de-
cision from your commission.

Very Truly Yours &/ £cccnce . $vion Charles Davis
FREELANCE PHOTOGRAPHY . O ORARND G AN ANN ALY - At a s
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CITY OF HUNTINGTON BEACH . ‘ o
-4 INTER-DEPARTMENT COMMUNICATION Qéfé {\/ :
HUNT!NCT I(H ’ 4 Uf\ % )
JOHN ERSKINE From GAIL HUTTON
City Ccuncilman City Attorney
Subject Conflicts of Interest Date January 19, 1987

AS you requested we have reviewed conflicts issues relating to
your BIA employment and have spoken to the Fair Political
Practices Commission. It does not appear that the mere fact that
an applicant for an entitlement is a member of the BIA would
raclire your disgualification as an official. Qur analysis
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See attached §87103 for the full text of the above synopsis.
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As a general proposxulon, an individual member of the BIA is not a
source of income to you merely by virtue of membersnip in the
organization. You are employed by the BIA as an entity, not by
lts individual members. Thus, 1f a BIA member has a development
appilcation pefore the Council, you are not disgqualified unless
there 1s some other basis for disqualification.
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v ﬁmcs S:aff Wﬂters =

: The Buxldmg Industry Assn. of
Southern - California, the Orange
-County Chamber of Commerce and .
« the.Commercial Industrial Devel-

tive off the June ballot.. = "~
- Superior Court Judge John C

- :
’ & *Woolley scheduled a hearing for -
8.k March 23, about a week before the .
sur

uot for the June 7 primary,

Joes ’l‘he dnitiative, called the Citi- |
.+« zéng’ Sensible Growth and Trafﬁc

. els of traffic and public services. It
would require developers to im-
prove or build roads to meet those
Jevels,

.2 The lawsuit filed Thursday con-

broad, unworkable and imposes
" unrealistic burdens on builders and
developers.

‘Stop All Growth'
.. ““This provision would undoubt-
. edly stop all growth because the
. . costof improving public facilities to
“ achieve compliance . . . is beyond

I

SEHOM KEILSEY / Los Angeles Times
oxegory of a smpevhunt. -

' “Don Steffenson,  president of the:
" Buildiaslndustry Assn. (BIA). -
_Tom Rogers, co-founder of Or-

.- that drafted the slow-growth initi- -
auve. sald,” “Once again, {t's-a’’
despxcable attempt on the part of

oAb

F@es of SlOW-GI’OWth:;E
Emtméﬁve Sue in Bid: |

June C@unty BaEE@ B

BY MICHAEL FLAGG and J EFF‘REY A.. PERLMAN X

.

to Keep Measure @ff ;

.opment Assn.:launched a court
battle , Thursday aimed at keeping' :
‘the countywide slow-growth init.i- :

1 <1.Control Initiative, would link new " .ballot. A legal challenge by bund
|+ »-development with acceptable lev- ‘. ers has long been expected. _
‘v~ The measure now has avér-;'"

,tends that the initiative is. too .

. ' , ange County Tomorrew, the group ', the initiative conflicts with region-+’

Lhe _special Interests ‘to- mr.erferer ;
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thh the people srightto vot.e
-Rogers recalled that Count.y
.\Counsel Adrian Kuyper conclu;le |
in a memo to the Board of Superv;- g
sors last year:that the measure!s.’
would probably survive courtc - u
lenges, despn.e its. wordmg\ 0 ',.A

“ Placed on Bnuot o T

\Faced ‘with about 96,000 sigpa—“:
- tures on petitions calling fqr. the
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'coumy is to begin priniing ballots . " {nitiative to.be put to a counr.wade.

vote, the Board of Superv;sors.,
voted unanimously Tuesday’ to)!
" -place the measure on the June;;
||
l

i !

whelming public support, accord-'-“
ing to recent polls, as coumy,

_residents become increasingly)!

frustrated with choked freeways
and streets. S
The suit was filed after months of
intermittent, unsuccessful negoua;n
tions between developers and mm-[ i
ative supporters. T 0
“BIA's officials refused to spetu-!
late about the political impaet:of |
the lawsuit.
Even some opponents otvx.he' .

W oam

PR "

. initiative have said the lawsuit' -
° the means of any.developer,” ' .said...", could backfire by arousing voters i
T it finglly' makes the ballot despne.
38 court challenges, ./ v -

* Akey argument in the suit-m ﬁmt' K

-+ al and state’ goals Ior housmg and»
 transportation.- -
By halting. gmwth, the oppo-..
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Cgminued from Page §

ngms argue the county would
ily increase traffic congestion
;L"sbumng off a big source of
mgney for new roads: fees charged
di;ifc‘opers on their construction
pIojoets. .
jhpy also argue that-—as hous-
idg-became scarcer for the county's,
bngeomng population—the poor
wpuld be excluded by high housing
prices. That runs counter to state,

hplsing policy, Lhe business groups ‘

coilend.

%Mquilable Solution’ )

*ﬂ‘he initiative "attempts a parp-
ilsand inequitable solution” to

pgabf.ems of growth, the opposing

B¥QUpS said in the suit, - .

o

.}I&mt argument worked for the
mx]d.“mg industry in an earlier suit- wearlier established a legal defense "

against Irvine. A judge barred an
ipjtiative from the ballot that.

would have effectively - stopped :,

ccmstructxon of freeways through
that - city. The courts said the.-
fréeways would benefit the entire..
region and shouldn't be held up by

ode. ¢city. That case is now- ‘before

th state Supreme Court,

*ll‘he suit also challenges the
sjéw.growth initiative on several’

other broad legal grounds, It con-- ‘

tend,s that the initiative unfairly

' penahzes developers of new homes

a"tﬂ buildings for problems caused
byaau*her construction.

-:I‘h.e initiative “makes future de-
velopment the scapegoat for exist-

iRg -problems, even Lhough future

d‘qvelopmem admittedly is not re-

psible for such problem.s, ac~

cq;’dmg to the suit.
+;And the initiative is so broad Lhat
shpervisors would have (o enact a-

l13w-to implement it, the suit con-

tgnds, which would be unlawful
heécause "initiatives can only enact

legislation, not direct a legxslanve o

bgdytodoso." .. °
-Cahforma courts have generally
bepnrelucr.am to interfere with the

iRdtigtive process,. preferring . r,om fruitless. He told Hile that court .y ocore commenting on the county’s

; official legal stance in the case.

wgit -until - the public votes on an
iktiative belore h 1g arguments
ti. . ;

""t" "i

Wxth some exceptions, thc gen
-principle -ig.-that the courts o
}gv&hesxmwd tolnvalidate a mea- ©
. sqre-before the people. have had
~ tteirsay,” said Fredric Woocher, a:
lwy:er representing . a -group of -

I

suppgners of the Irvme kuwiuve :

e

~ "It's a waste of judicial resources
if it doesn't pass, but more impor-
tantly, they're [judges are] just
re;Uc'.ant o interfere with the
vote

But that judicfal attitude is
changing. said Alvin S. Kaufer, a
lawyer hired to represent BIA in

g the suit filed Thursday, Kaufer's
law firm, Nossaman Guthner Knox

& Elliott, also represents the asso-~’

ciation in the Irvine suit and has

represented builders in other suits

against slow-growth initiatives.
“The state Supreme Court has

smd that if part of an initiative is
' invalid, it's a fraud on the voters to-

* let them go ahead and vote on it
. anyway," Kaufer said.

BIA, which represents 2,000

" home builders in Southern Califor-

. nia, said it didn't know how much

the lawsuit would cost. The group

fund of at 1east $250,000 for such
_cases, .

The suit names szens for Sen-

_sible Growth and Traffic Control,

the group supporting the initiative, - .
. as the 'real party in interest.” In

" the Irvine case, the city took a
.neutral stance, 80 the citizens

-group. has borne the costs of de- .

fendmg the initiative, Kaufer said.
. Writ of Mandate Sought '

‘ Gregory A, Hile, the lawyer who
" ig treasurer of Citizens for Sensible
* Growth and Traffic Control, ap-

. peared in court Thursday to oppose -
f the lawsuit, which seeks a writ of

‘. mandate blocking the registrar of
_.voters from placing the.initiative
.+ “on the Jupe ballot. -

Hile never got a chance to state

(his arguments, however, because -
“.the judge merely set a hearing date .

and gave BlA lawyers permission
. to exceed the court’s 15-page limit
on. legal briefs in support of their
legal motions,

‘Peter C. Hoffman, Lhe attomey
who represented the BIA at Thurs-
.day’s court session, ‘said he will
show that a vote in June would be

+~action could be averted {f initiative

n proponentﬂ would agree to change

the June election frcm a bmdmg Lo"; " ment or were unavtzﬂab.e ’I‘h!.rs-

Hoffman - asked” Hhe “to' “think day. i ;

&n adeary vote, -

aboat that proposal, but Hile im-

" Rogers agreed later, saying:’
“The 96000 sxgnatures ﬂled on

"~ mediately replied:; “I've’ thought .
- about it, No, we'renot interested.”

IA: Initiative Foes File Suit

enough. We want to change th
way the county does business, an
an advisory vote will'not have any
effect on the Board of Supervisors.'
Rogers insisted that the BIA
should list donors to its legal fund,
arguing that contributions by de-.
velopers Lo cover legal expenses
are in effect political donations that
should come under county anc
state campaign disclosure laws,

behalf of the initiative was adv1c§

* ‘Political Conslderations’ ("

"The lawsuit is based on political
considerations,” Rogers said.. “Its
sole purpose is to defeat the mma-
tive.”

Assistant Dist. Atty. chhael R.
Capizzi said he had never heard
such a theory about money. used to
pay for a lawsuit, but added, "I

. would certainly want to know all of

the detmls before expressmg any.
opinion.”

Hile revealed Thursday that ini~
tiative supporters are going to
formally incorporate a nonprofit
legal Tund to defend the initiative,
but he said the fund doesnt exist
yet.

“I'm confident that we wﬂl pre-
_vail,” Hile said, "I've never be-
lieved that we would have any
difficulty answering the kinds of
arguments the BIA israising.”

Judge Woolley gave Hile and
:Deputy County Counsel Edward N.
Duran until noon March 17 to
respond in wrilung to what was
filed Thursday. ‘

Duran said he believes the coun-
ty registrar of voters, named as a
defendant, won't care about the
outcome in court as long as ballots
are printed on time. Ballot materi-
als are scheduled (o be shipped to
the printer between April 1 and
April 4. :

But Duran, who is also defending
the Board of Supervisors in the
action, said he would have to
consult board members during a
closed-door fexecutive session
scheduled fof Tuesday morning

- Supervisgrs either declined com-

Woolley had this to say from Lhe '

“bench: “I think you have a very

interesting isaue, gentleman, |
* think thls ;s going tobe an mterest«
ing case.”. - - /




