California
Fair Political
Practices Commission

March 25, 1988

Honorable Curtis J. Tunnell
Councilmember, City of Santa Maria
110 East Cook Street

Santa Maria, CA 93454-5190

Re: 88-123

Dear Mr. Tunnell:

Your letter requesting advice under the Political Reform
Act was received on March 24, 1988 by the Fair Political
Practices Commission. If you have any questions about your
advice request, you may contact Margarita Altamirano, an
attorney in the Legal Division, directly at (916) 322-5901.

We try to answer all advice requests promptly. Therefore,

unless your request poses particularly complex legal questions,

« or more information is needed, you should expect a response
within 21 working days if your request seeks formal written
advice. If more information is needed, the person assigned to
prepare a response to your request will contact you shortly to
advise you as to information needed. If your request is for
informal assistance, we will answer it as quickly as we can.
(See Commission Regulation 18329 (2 Cal. Code of Regs. Sec.
18329).)

You also should be aware that your letter and our response
are public records which may be disclosed to the public upon
receipt of a proper request for disclosure.

Very truly yours,

O g

Diane M. Griffiths
General Counsel

DMG:plh

428 ] Street, Suite 800 @ P.O. Box 807 @ Sacramento CA 95804-0807 & (916)322-5660



California
Fair Political
Practices Commuission

April 20, 1988

Honorable Curtis J. Tunnel
Councilmember

City of Santa Maria

11C East Cook Street

Santa Maria, California 93454-5190

Re: Your Request for Advice
Our File No. I-88-123

Dear Mr. Tunnel: .

You have requested advice about application of the
conflict-of-interest provisions of the Political Reform Act
(the "aAct")l/ to your duties on the city council of the City of
Santa Maria. '

Pursuant to Regulation 18329 (c) (4) (D) (copy enclosed), we
* are treating your request as one for informal assistance
because you have asked for advice about general, hypothetical

situations.2
QUESTIONS

You are a roofing contractor and a member of the city
council, which also sits as the redevelopment agency.

1. May you bid for the roofing subcontract work on a
building to be constructed pursuant to an agreement approved by
the redevelopment agency?

2. If you subcontract to work on the building, may you
participate in-discretionary decisions about the redevelopment
project area in which the building is situated?

1/ Government Code Sections 81000-91015. All statutory
references are to the Government Code unless otherwise noted.
Commission requlations appear at 2 california Code of
Regulations Section 18000, et seq. All references to
regulations are to Title 2, Division 6 of the California Code

of Regulations.

2/ Informal assistance does not provide the requestor with
the immunity provided by an opinion or formal written advice.
(Section 831i4; Requlation 18329(c) (3).)
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Mr. Tunnel
April 12, 1988
Page 2

3. If you subcontract to work on the building, may you
participate in future decisions to modify development
agreements for the redevelopment area in which the building is
located or a contiguous area?

CONCLUSIONS

1. The Act does not prohibit you from doing subcontract
work on a construction project approved by the redevelopment
agency.

2. and 3. Based on the facts provided, the contractor with
whom you subcontract would be a source of income to you if you
subcontract to work on the building. Therefore, you would be
disqualified from participating in any governmental decision
that would have a foreseeable material financial effect on the
contractor. For example, you would be disqualified from any
decision to award a city contract to the contractor. 1In
addition, if any decision before the redevelopment agency would
be likely to increase or decrease the contractor's gross
revenues by $10,000 or more in a fiscal year, or would be
likely to increase or decrease his expenses by $2,500 or more
in a fiscal year, you would be disqualified from participating
in that decision.

Furthermore, you would be disqualified from participating
in any decision that would foreseeably affect your own
business' gross revenues by $10,000 or more in a fiscal year or
your business' expenses by $2,500 or more in a fiscal year.

For example, you may not participate in decisions to approve or
disapprove a proposed redevelopment project if you have bid or
are preparing to bid as a contractor or subcontractor on the
proposed project and the project would produce $10,000 or more
in gross revenues for your business.

Nevertheless, the building owner would not be a source of
income to you. You would not be disqualified from
participating in a decision that would affect only the building
owner.

FACTS

You are a member of the City of Santa Maria City Council.
The whole city council sits as the redevelopment agency. You
also own a roof contracting business in Santa Maria.

On October 14, 1987, the redevelopment agency executed a
development and disposition agreement with a private
developer. The agreement requires the private developer to
construct a building in a redevelopment project area. Another
development and disposition agreement with a different
developer covers the contiguous project area.



Mr. Tunnel
April 12, 1988
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Early in 1988, Joe Morello, a concrete and frame
contractor, asked you to submit a subcontractor's bid for a
construction project. When you met with the building owner at
the building site, you realized the construction project was
the subject of the October development agreement.

In the past, you and Mr. Morello have worked as
subcontractors on other building projects or Mr. Morello has
been the general contractor with whom you subcontracted. 3/ Mr.
Morello is the construction manager for the present building
project and will be choosing and contracting directly with the
roofing subcontractor.

ANALYSIS

Section 87100 prohibits a public official from making,
part1c1pat1ng in making, or in any way attempting to influence
a governmental decision in which an official knows or has
reason to know the official has a financial interest.

An offjcial has a disqualifying financial interest in a
decision if it is reasonably foreseeable the decision will have
a material financial effect, different from the effect on the
general public, on (1) a business entity in which the official
has an investment worth $1,000 or more or (2) on a source of
$250 in income promised to or received by the official within
12 months before the decision. (Section 87103(a) and (c).)

You are a public official. (Section 82048.) The Act,
however, does not prohibit you from subcontractlng to put a
roof on the building that is the subject of an already executed
development and disposition agreement. 4/ vYour execution of a

3/ 1In a telephone conversation on April 11, 1988, Mr.
Morello provided us with information about his contractual
relationships with you, the building owner and subcontractors.

4/ The provisions of Government Code Section 1090 also
may apply to a decision about a contract between the city and
a source of income to you. The Commission does not
administer this statute. State redevelopment law also may
restrict your business activities in the project area. (See
Health and Safety Code Section 33300, et seg.) We refer you
to your city attorney for advice regarding Section 1090 and
state redevelopment law.
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private contract would not be a governmental decision pursuant
to Regulation 18700(b) and (c) (copy enclosed). Nevertheless,
the Act prohibits you from participating in a city council or
redevelopment agency decision that would have a reasonably
foreseeable material financial effect on your business or on a
source of income to you.

According to the facts you and Mr. Morello have provided,
Mr. Morello alone asked you to bid on the project and alone
will make the decision about which bid to accept. Moreover, he
will contract directly with the roofing subcontractor. Under
these circumstances, the contractor (i.e., Mr. Morello)é not
the building owner, would be a source of income to you.
(Schechtman Advice Letter, No. A-87-031; Hart Advice Letter,
No. A-83-264, copies enclosed.)

Therefore, because the building owner would not be a source
of income to you, you would be able to participate in decisions
that might affect the building owner. Nevertheless, your
economic relationship with Mr. Morello would disqualify you
from decisjions about project areas and development agreements
that would have foreseeable and material effects on your
business or on Mr. Morello. Presently, we do not have
information about a specific decision and the possible effect
on your business or on Mr. Morello. For this reason, we
refrain from specifically advising you about future
redevelopment agency decisions. We hope you will contact us
should you have a specific question about a future decision.

In the meantime, I have enclosed copies of Regulations
18702.1 and 18702.2, which provide guidelines to determine when
the effect of a governmental decision would be material. For
example, since Mr. Morello would be a source of income to you,
you could not participate in a decision to award a city
contract to him. (Regulation 18702.1(a).)

There may be other decisions that you know or have reason
to know would affect Mr. Morello's interests, such as a change
in a development agreement that would affect a construction
project on which Mr. Morello is working. For example, if it

3/ over the telephone on April 11, 1988, you said you have

worked with Mr. Morello in the past. Currently, Mr. Morello
may be a source of $250 or more in income to you, if he has
paid $250 or more to your business in the past 12 months.
If Mr. Morello has already become a source of such income, you
would be required to disqualify yourself from participating in
the decisions described in the following paragraphs regardless
of whether or not you contract with Mr. Morello on the new

project.
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were likely that a change in a development agreement would
increase or decrease Mr. Morello's gross business revenues by
$10,000 or more, or increase or decrease his business expenses
by $2,500 or more, that change would materially affect Mr.
Morello.&/ (Regulation 18702.2(g).) If Mr. Morello becomes a
source of income to you, you must disqualify yourself from such
a decision.

In addition, you must disqualify yourself from any
redevelopment decision which would foreseeably and materially
affect your own business. For example, if a change in the
development and disposition agreement on a project could
increase or decrease your gross business revenues by $10,000 or
more in a fiscal year, or could increase or decrease your
business expenses by $2,500 or more, you must disqualify
yourself from participating in the decision to change the
agreement. (Regulation 18702.2(g).) Furthermore, you must
disqualify yourself from participating in the decision to
approve or disapprove any proposed redevelopment project on
which you have submitted a bid, or are preparing to submit a
bid, for a _contract or subcontract worth $10,000 or more in
gross revenues to your business. (Regulation 18702.2(g): In re
Thorner (1975) 1 FPPC Ops. 198, copy enclosed.)

I hope you now have the advice you requested. Please call
me at (916) 322-5901 if you have any questions about this
letter.

Sincerely,

Diane M. Griffiths
Geggral Counsel

(NP ‘//\ / (//A]é‘ ol el ¢

/cyé
By rgarita Altamirano
ounsel, Legal Division

MG:MA:mk

6/ Regulation 18702.2(g) applies to small businesses which
are not qualified for public sale. Please let us know if you
believe a different subdivision of Regulation 18702.2 applies
to Mr. Morello's business or to your own business.
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March 21,

1988

Ms. Spitz, Legal Division
California Fair Political
428 "J" Street, Suite 800
Sacramento, CA 95804-0807

Commission

Dear Ms. Spitz:

110 EAST COOK STREET =«

SANTA MARIA, CALIFORNIA 93454-5190 « 805-925-0951

This letter requests written advice from your office regarding my

duties as a Santa Maria City Councilperson under the

Reform Act (Government Code Sections

Political

81000 to 91015). I under-

stand you have already spoken informally with City Attorney

Art Montandon on this matter;
and my questions in some detail.

I own a roof contracting business in

member,
Maria. On October 14, 1987,
position agreement. The D.D.A. sold

the construction of certain building.
the sale.

Early this year a general contractor
would like to submit a subcontractor
agreed to meet with the owner of the
tractor was to build a building. At
owner was the party to the D.D.A.

The building is to be constructed on
ment Project.
D.D.A. already approved by the Redeve
ty subject to this other D.D.A.
was approached about.

My questions to you are as follows:

on the project,
D.D.A.?

and per

this letter will set out the

is contiguous to the property

facts

Santa Maria. As a Council-

I am also a member of the Redevelopment Agency in Santa
we executed a development and dis-

real property conditioned on
The escrow has closed on

(The agreement is attached).

approached me and asked if I
bid on a roofing project. I
property on which the con-
the meeting, I realized the

a parcel in the Redevelop-

The majority of this project is covered by another

The proper-
T
S

lopment Agency.

form work on the bulilding



Ms. Spitz, Legal Division
March 21, 1988
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2. The Redevelopment Agency may consider sevaral discretionary
approvals affecting the redevelopment project area in the future.
If T bid on this proJect, may I participate in and vote on these
ma tters?

3. If I bid and receive the contract, may 1 vote on subsequent

agency decisions to modify either D.D.A.?

Your prompt advice and explanation will be much appreciated.

Sincerely,

Councilmember, City of Santa Maria

WS:CJT:rj
lems21

Attachment



I

DISPOSITICON AND DEVELOPMENT
EGREEMENT REGARDING

SALE OF LAND FCOR PRIVATE REDEVELGPMENT

By and Between

REDEVELOPMENT AGENCY OF
THE CITY CF SANTA MARIA

and

Charlotte A. Ruffoni



CONTRACT FOR
SALE OF LAND FOR PRIVATE REDEVELCPMENT

PART I

TH1IS AGREEMENT, consisting of this Part I and Exhibits 2

)

through E annexed hereto and made a part hereof (which thi=z Fart I
and Exhibits A through E are together hereinafter called
gg7

r

"Agreement"), made on or as of the day of p 1
by and between the REDEVELGPMENT AGENCY OF TEE CITY COF SANTA
MARIA, a public body corporate {(which, together with any
successor public body or officer hereafter designated by or
pursuant to law, is hereinafter referred to as "Agency"), &as
party cf the first part, established pursuvant to Part I
(commencing with Section 33000) of Divieion 24 of Health and
Safety Cocde of the State of Califcornia (hereinafter called
"Community Fedevelopment Law"), and having its office at 110 East
Cock Street in the City of Santa Maria (hereinaiter referred to
as "City"), State of California, and CHARLOTTE A. RUFFONI, an
unmarried woman, &a&s her sole and separate prcperty, as party cf

the second part, (hereinafter referred tc as "Redevelcoper™)

I=

ITNESSETH:
WHEREAS, in furtherance of the objectives of the Community

Redevelopment Law, the Agency has uncdertaken a proogram for the

b

bod

hted

5
17

[fe]

clearance, reconstruction and rehabilitaticon of slum &nd
areas 1in the City, and in this conpnection 1s engaged in carrying
out an urban renewal project known as the "CENTRAL FPLAZA
NEIGHERCORHOOD DEVELCOPMENT PREOJECT, CENTRAL CITY PROJECT,
CALIFCRNIA NDP-A-1-2," (herelnafter referred to as "Project

8/5/87
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Area") located in the City; and

WHEREAS, as of the date of the Agreement there has Leen
prepared and approved by the Agency a Redevelopment Plan for the
Project, consisting of the Redevelopment Plan, dated August 7,
1972, and approved by the City Council of the City on Aucust 7,
1972, by City Crdinance No. 786, which Plan, as it may hereafter
be amended from time to time, is, unless otherwise indicated by
the context, hereinafter called "Redevelopment Plan"); and

WHEREAS, a copy of the Redevelcopment Plan as constituted on
the date of the Agreement has been recorded among the land
records for the place in which the Project Area is situated,
namely, in the office of the County Recorder of the County of
Santa Barbara, in Book 2414 of the Cfficial Records, at page 148,
Document Number 30039; and

WHEREAS, in order to enable the Agency tc achieve the
cbjectives of the Redevelopment Plan and particulerly to make the
land in the Project Area available for redevelopment by private
enterprise for and in accordance with the uses specified in the
Redevelopment Flan, both the Federal Government and the City have
undertaken to provide and have provided substantial aid and
assistance to the Agency through a Contract for Loan and Capital
Grant dated March 6, 1972, in the case of the Federal Government
and a Cooperation Agreement, dated November 7, 1566, in the case
of the City; and

WHEREAS, the Agency has offered to sell and the Redeveloper
is willing to purchase certain real property located in the
Project Area and more particularly described in Exhibit A and
shown on the Preliminary Site Plan as Exhibit B, both of which

-2-



are annexed hereto and made a part hereof (which property as so
described is hereinafter referred to as "Property"), and to
redevelop the Property for and in accordence with the uses
specified in the Redevelopment Plan and in accordance with the
Agreement; and

WHEREAS, the Rgency believes that the redevelopmnent cf the
Prcperty pursuant to the Agreement, and the fulfillment generally
of the Agreement, are in the vital and best interests of the City
and the health, safety, morels, and welfare of its residents, and
in accerd with the public purpcses and provisions of the
applicable Federal, State and local laws and requirements under
which the Project has been undertaken and is being assisted.

NOW, THEREFCRE, in consideretion ¢f the premises and the
mutual obligations of the parties hereto, each of them does
hereby covenant and agree with the other as follows:

Secticon 1. Sale: Purchase Price.

(a) Subject to all the terms, covenants, and conditions of
the Agreement, the Agency agrees to sell a parcel of property
concsisting of approximately 9600 sguare feet (hereinafter "the
Pad) to Redeveloper and to cause to be leased to Redeveloper
unrestricted parking rights (hereinafter "Parking Righte") in
that certain parking facility which is being developed by the
Agency in the Santa Maria Town Center West Shopping Center which
facility is situated adjacent to the 9600 sguare feet parcel for
a total consideration of Two-Hundred Forty Seven Thousand Five
Hundred ($247,500) Dollars, hereinafter referred to as purchase
price. Said parking rights shall be deemed sufficient to support

the 2 story, office/commercial building which Redevelcoper plans

8/5/87 -3-



to construct on the Pad. The purchase price shall be allccated

as follows:

(1) Ninety-One Thousand Two Hundred ($91,200) Dollars
as payment for the purchase of the Pad in fee to be paid by cash
or certified check. The initial purchase price is based upon the
payment of $9.50 per square foot, and upon the Fad containing
9600 sguare feet. If the actual square footage of the Pad is

greater or less than the square footage set forth in this

i}

Section, then the initial purchacse price shall be adjusted

accordingly.

(2) One Hundred Fifty Six Thousand Three Rundred
($156,30C) Dollars for the lease of the Parking Ricghts according
to the terms and conditions of a lease to be executed and attached
hereto prior to the final execution of this Agreement or subseqguent
to the final executicn of this Agreement by amendment. In no event
shall the lease interest payments obligaticn commence until
Redeveloper is issued a first occupancy permit for the burilding
which Redevelopmer will construct upon the Pad and thereafter
principal and interest payments shall commence on the fourth
year after the occupancy with Redevelcper paying interest and
principle for a thirty year term, interest at 6.35% in the first
yvear of payment of interest and thereafter interest payable at the
same rate as that rate established by the Bank of America Fublic
Acgency deposit rate for time certificates for one year $100,000
minimum deposit. Notwithstanding anything to the contrary, the
interest rate payable by Redeveloper cannot be increased or
decreased by more than 1% per year with a maximum increase or
decrease of no more than 5% over the life of the payment.
Recevelcper chall have the right to pay off the principle at any

8/5/87 10/7/87 ~4-
9/16/87



time together with the unpaid interest accrued on the unpaid
balance as of that date of principle payment without penalty.

(b) Purchase Price to be Paid Before Commencement of

Construction. In any and all events, the Redeveloper shall pay

to the Agency the full purchase price for the Pad prior to the

cemmencement of construction thereon of Redeveloper's

Imprevements.

Section 2. Conveyance of Property.

(a) Form of Deed. The Agency shell convey to the

Redeveloper title to the Pad by Grant Deed (hereinafter
cecllectively called "Deed") in a form to be mutually agreed upon
consistent with this Agreement. Such conveyance and title ghall,
in addition to the condition(s) subseqguent provided for
hereinafter,; and to all other conditions, covenants, and
restrictions set forth or referred to elsewhere in the Agreement,
be subject to:

(i) The Redevelopment Plan, including any amendments
thereto, as herein provided;

(ii) Applicable building and zoning laws, ordinances
and regulations;

(iii) Fasements, rights of way and encumbrances of
record or in existence as of the date of recordation of
the Deed agreed to by the parties and which are consistent
with this Agreement;

(iv) Such easements, pedestrian access easements,
parking easements, and other covenants and conditions as
may be agreed to by the parties;

(v) Such retained rights in the Agency with respect

8/5/87 -5_
9/16/87



to parcels or porticns of the Property to be devotead to
public uses as shall be consistent with this Agreement;
{(vi) This Rgreement and any amendments thereto;

(b) Time, Place and Terms of Delivery of Deec and Depcsit

of Purchase Price.

(i) Opening Escrow and Depocit of Deed.

Upon execution of this Agreement, the Agency and
the Redeveloper shall establish an escrow with the SAFECO
Title Insurance company. Agency and Redeveloper shall furnish
to such company appropriate instructions in conformity herewith
to the end that the conveyance provided for herein shall be
concsumrmated no later than December 1lst, 1987, unless extended
by mutual agreement.

Within the time established by the aforesaid
instructions, the Agency shall deposit the Deed into escrow
and the Agency shall, upcn instructions from the Redeveloper,
within the same time, depcsit in escrow Redevelcoper's good
faith deposit of $19,800 &s the purchase price for the Property.
Within the same times the Agency and the Redeveloper shall de-
posit whatever fees, premiums, costs or other charges
payeble by either party under this Agreement.

The Deed shall be delivered by the Agency and
recorded and title shall be conveyed to the Property within
the time established in the escrow.

(c) Apportionment of Taxes.

(1) Current Taxes. The portion of the current taxes,

if any, on the Property which are a lien on the date of
delivery of the Deed to the Redeveloper allocable to build-
ings and other improvements which have been demolished or

8/5/87 10/7/87 -6-
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removed from the Property by the Agency shall be borne by
the Agency, and the portion of such current taxes allccable
to the land shall be apportioned between the Agency and the
Redeveloper as of the date cf the close of Escrow., If
the amount of the current taxes on the Property is not
ascertainable on such date, the appertionment between
the Agency and the Redeveloper shali be cn the basis
of the amount of the most recently ascertainable taxes
on the Property, but such apportionment shall be
subject to firnal adjustment within thirty {(30) days
after the date the actual amount of such current taxes
is ascertained.

(d) Title Incsurance and Costs of Escrow. The Agency

shall pay the customary premium for a standard form C.L.T.A.
Policy of title insurance in the amnount of the purchase price of
the Property purchased by and conveyed to the Redevelcper. The
Eedeveloper shall pay for any title insurance cbtained by
Redeveloper on Redeveloper's Improvements (as the term is herein
defined) and for any special endorsements or other title
insurance cbtained by Redeveloper. The Agency shall bear the
costs of preparing the Deed and obtaining signatures of the
Agency thereto, recording fees and notary fees; the Redeveloper
shall bear its costs of executing the Deed; the Redeveloper chall
bear the cost of any state, ccunty or city documentary stamps and

any transfer tax.

Section 3. Good Faith Deposit.

(a) Amount. The Redeveloper has, prior to or

9/16/87 -7~



simultaneously with the execution of the Agreement by the Agency,

delivered to the Escrow Agent a good faith deposit of cash or a

certified check satisfactory to the Agency in the amount of

NINETEEN THCUSAND EIGHT HUNDRED ($19,800) DGLLARS hereinafter

called "Deposit," as security for the performance of the

cbligations of the Redeveloper to be performed prior to the

return of the Deposit to the Redevelcper, or its retention by

the RAgency as liquidated damages, or its applicaticn on account

of the purchase price, as the case may be, in &accordance with

the Agreement. The Escrow Agent shall deposit said sum in an

account cf the Agency in a bank or trust company cselected by it.
(b) Interest. The Agency shall invest the NINETEEN THOUSAND

EIGHT BUNDRED DOLLAR ($19,8C00) Deposit in its normal investment

cycle and all interest, when received by the Agency, shall be the

property of the Redeveloper and shall be reinvested by the Agency

and shall be paid by the Agency to the Redeveloper on cloze of escrow.

(c) Application to Purchase Price. 1In the event the

Redeveloper is otherwise entitled to return of the Depocsit
pursuant to paragraph (e) of this Section, upon written reguest
of the Redeveloper the amount of the Deposit (and any interest
earned thereon) shall be applied on account of the purchase price
at the time payment of the purchase price is made. 1In the event
interest earned on the Deposit is in excess of the purchase
price, the said excess shall be paid by Agency to Redeveloper on
close of escrow.

(d) Retention by Agency. Upon termination of the Agreement

as provided herein, the Deposit or the proceeds of the Deposit,
if not theretofore returned to the Redeveloper pursuant to

8/5/87 -8~
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paragraph (e) of this Secticn, shall be retained by the Zgency as
provided in Section(s) ten (10) hereof.

(e) Return to Redeveloper. Upon termination of the Agreement

as provided in Section hereof, the Deposit (aznd any interest
earned thereon) shall be returned to the Redeveloper by the
Agency as provided in Section hereof.

Section 4. Cocnveyance of Property.

(a) Form of Deed. The Redeveloper agrees that every

conveyance of the Pad shall be by deed and every conveyance ¢
the Parking Rights Lease shall be part of the deed and also by
way of a lease assignment as set forth in the terms of the Lease
to be attached hereto, and such conveyances and title shall, in
addition to all other conditions, covenantg, and restrictions set
forth or referred to elsewhere in the Agreement, be subiect to:

ndments

T
=

(1) The Redevelopment Plan, and all am
thereto and any subseguent amendments made as herein
provided;

The Declaration of Restrictions reccrded in Boock

+ Page of Official Records of Sznta

Rarbara County, and any amendments thereto or supplemental
Declaration of Restrictions to be recorded prior to the
recordation of any Deed to any Percel.

(2) Applicable building and zoning laws and regu-
lations:

(3) Ezcements, rights of way and encumbrances of
record or in existence as of the date of recordation of
the Deed;

(4) Such easements, pedestrian access eacements,

8/5/87 5o



parking easements, and other covenants and conditions as
may be agreed to by the parties;

(5) Such retained rights in the Agency with respect
to parcels or portions of the Property to be devoted to
public uses as shall be consistent with this Agreement;

(6) This Agreement and any amendments thereto.

Section 5. Time For Certain Cther 2Actions.

{a) Approval of Development Plan. Not later than 45 cays

after the execution of this Agreement, Redeveloper shall submit to
Acgency, for its approval, a "Preliminary Development Plan" for

the development of the Property. Said Preliminary Development
Plan to be attached hereto as Exhibit C  and by this reference

inccrporated herein, shall provide for the construction of a 2

4]

story iretail/ocffice building of approximately 15,684 square feet
and delineate proposed lot plans, building laycut, preoperty plan
and improvements,

No later than sixty (60) days following Agency's approval of
the Preliminary Development Plan, Redeveloper shall submit to
Rgency for its review and approval a Development Plan for all
Improvements to be constructed on the Property. Said submittal
(hereinafter "Final Development Plan") shall be in accordance
with the Redevelopment Plan, with the concepts for the Property
shown in the Preliminary Development Plan and with this
Agreement, and shall include all exhibits and procedures reguired
pursuant to ordinance and procedure adopted by the City of Santa
Maria. It 1s understood that coincident with the negotiation of

this Agreement, Redeveloper has commernced processing the Plans for

8/5/87 -10-
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this development through the City of Santa Maria plan review and
approval process and that Redeveloper shall conform to all
requirements and conditions imposed as a concsequence thereof.

If Agency determines that the Preliminary Development Plan
1s unacceptable, then the Redeveloper =shall be given 14 days to
modify and resubmit the Preliminary Development Plan for approval
by ARgency. The same procedure chall apply if Agency determines
that the Final Development Plan is unacceptable.

When Redeveloper receives the approval of the City of Santa
Maria, it shall be deemed that said Final Pevelcpment Plan is
approved by Agency and no further Agency approval will be
reguired with respect to such process. Thereafter said approved
Final Development Plan shall be attached hereto as Exhibit D
and by this reference incorporated herein. Only upon approval by
the City of Santa Maria of a Final Develcpment Plan shell this
condition be deemed met.

Notwithstanding any other provisions of this Agreement, it
is mutually understoocd and agreed that a Final Development Plan
must be approved by Agency no later than one hundred fifty (150)
days next fcllowing the date of this Agreement, or, at the option
of either party thereto, this Agreement shall be terminated.

Any material change, modification, revision or alteration of
a Final Develcpment Plan previously approved by the Agency and/or
the City of Santa Maria must first be submitted to and approved
by the Agency and/or City; if not so approved, the latest
approved Final Development Plan shall continue to control.

(b) Final Construction Plans. As a further condition for

performance of Agency obligations hereunder, Redeveloper shall not
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later than ninety (90) days following Agency's acceptance cf a
Final Development Plan submit to Agency its Construction Plans.
As used herein, "Construction Plans" means all construction upon
which Redeveloper and Redeveloper's several contractors shall
rely on building or constructing each and every improvement as
set forth in the approved Final Development Plan, together with

a detailed breakdown of the estimated cost of such construction
and a schedule therefor including working drawings and specifica-
tions setting forth materials and finishes as well as structural,
mechanical and electrical work to be designed and constructed.
Said Congstruction Plans shall be based upon the Final Development
Plan and shall not materially deviate therefrom without the
express written consent of Agency.

Agency shall approve in writing such Construction Plans and
nc further filing by Redeveloper or approval by Agency shall be
required except with respect to any material change, if tle
Construction Plans submitted conform to: {(a) the provisions
hereof (b) the latest approved Final Development Plan, anc (c)
the Redevelopment Plan. Unless rejected by Agency within thirty
(30) days of submission, said Construction Plans shall be deemed
accepted. It is understood that approval by the City of Santa
Maria of said Construction Plans shall be deemed Agency approval
as set forth herein in (a), above, provided all City approvals
conform to the criteria set forth above.

(c) Building Permits. As a further condition of

performance of Agency obligations hereunder, Redeveloper shall
procure such building permit or permits from the City of Santa

Maria as may be necessary to allow construction on the property
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of the Improvements as contemplated herein. Redevelcper shall
apply for building permits within ten (10) days after Agency's
approval of Construction Plans.

Section 6. Period of Duration of Covernant of Use.

The covenant pertaining to the uses of the Property, set
forth hereof, shall remain in effect from the date of the Deed
until August 7, 2002, the period specified or referred to in the

Redevelopment Plan, or until such date thereafter to which it may

jof
2]

be extended by prcoper amendment of the Redevelcopment Plan or the
Declaration of Restrictions on which date, as the case may be,

uch cc¢venant shall terminate.

n

Section 7. Notice and Demancs.

A notice, demand or other communication under the Agreement
Ly either party to the other shall be cufficiently given or

PO

it is dispatched by registered or certified mail,

.J

=+

lelivered 1

.

postage prepaid, return receipt reguested, or delivered
personally, and

(1) In the case of the Redevelcper, is addressed to ¢r
delivered personally to CHEARLCOTTE A, RUFFCNI at 117 South
Broadway, Room 23, Santa Maria, Califernia, 93454.

(ii) In the case of the Agency, 1is addressed to or delivered
personally to the Agency at 110 East Cook Street, Santa Meria,
California, 93454, or as such other address with respect to
either such party as that party may, from time to time, decignate
in writing and forward to the other as provided in this Section.

Section 8. Special Provisions.

(a) Scope of Development. Redeveloper's Improvements are

described in the "Scope of Development" incorporated herein and
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attached hereto as Exhibit E . All of the Property shall be
redeveloped in accordance with all the terms, covenants and
conditions of this Agreement and in accordance with the Scope of
Development.

In order to permit the redevelopment of Property thereto
pursuant to this Agreement, the Agency agrees to initiate and use
its best efforts to have the City grant the necessary approvals
for the development of the Property so as to conform to this
Acgreement and the provisions of tlie Redevelcpment Plan as it now
exists or as it may be amended.

The Agency shall grant the Redeveloper all access,
interests, easements or other rights, over the public rights of
way adjacent tc the Property when and if such access, interests,
easemente or cther rights are necessary to commence, carry
complete the construction of the Redevelcper's Improvements.

Information on Progress. After the date of this Agreement,

the Redeveloper shall submit upon reguest of the Agency at
intervals of ninety (80) days, progress reports advising the
BAcency of all progress made by the Redeveloper in the preparation
cf Construction Plans, general financing arrangments and all
other matters pertaining to the Agreement as may reasonably be
requested by the Agency. Said progess reports shall be in such
detail as may reascnably be reguested by the Agency, and may be
submitted to the Executive Director.

(b) Substantial Changes. Redeveloper covenants and agrees

that before and during the period of construction of
Redeveloper's Improvements, Redeveloper shall not make or permit

to be made any substantial changes in the Construction Plans, as
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approved by the Agency, without first submitting such changes to
the Agency for approval. Redeveloper shall have the
recponsibility of notifying his contractors, architects and

ineers of the reguirements of this subdivision and Redevelcper

ern

0

be responcible for compliance with said requirements. For

v
m

bt
[
op

purpcses of this subdivision, substantial changes shall include
(but not necessarily be limited to) the following and similarly
important changes in the construction or in the approved
Construction Flans.

(i) Changes in size or design materially
affecting bulk, building coverage or floor area ratio
or number of floors.

(ii) Material chances affecting cff-street
parking facilities.

(i1i) Material changes 1iIn size or design or use
cf exterior finishing materials noticeably affecting
architectural appearance or functional use and operation
of the Improvements.

(iv) Material changes in size or placement of
service facilities or in the number of elevators,
stairs and ramps; and changes in general pedestrian
or vehicular circulation in, around or through the
Improvements.

(v) Any changes reguiring approval of any City
or State Board, body, commission or officer, or any
change reguired by any City or State Board, body,
commission or officer.

(vi) Material change in off-site and on-site

~15-



landscape planting, irrigation and related improvements.

(vii) Material change in number, size, placement,
graphics, design or materials of all exterior signs, if
any, shown in the Constructicon Plans, differing frem
those shown and specified in the approved Ccnstruction
Plans.,.

(viii) Material changes in size or gquality of
exterior pavement, pedestrian malls, plazas, retaining
walls, pools and fountains, exterior lighting and cther
site and entourage development of the Property other
than that shcwn and specified in the approved Construc-
tion Plans.

(c) Ligquidated Damages. If the Redeveloper shcould default

upon its obligations as specified herein, making it nececszary for

the Agency to terminate this Agreement, then the Jdamaces suffered

by the Agency by reason thereof would be uncertain. Such damages
would involve such variable factors as fellows: of interesting,

and negotiating with, such parties; postponement of tax revenues
therefrom to the community; the impact upon the progress of the
redevelopment of the other properties in the area; and the failure

of the Agency to effect its purposes and cbjectives within a
reasonable time, resulting in additional immeasurable damage and

loss to the Agency and the community. It is impracticable and
extremely difficult to fix the amount of such damages to the Agency,
but the parties are of the opinion, upon the basis of all information
available to them, that such damages wcould approximately ecual the
amount of the Redeveloper's good faith depesit in the amount of $13EC00
made herein; and the amount shall be paid to the Agency upon any such
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occurrences as the total of all liguidated camages for any and
all such defaults and not as a penalty. In the event that this
stbdivision (c) should be held to be void for any reason, the
Agency shall be entitled to the full extent of damages otherwise

provided by law.

(d) Racial Covenants. Redeveloper shall refrain from

restricting the rental, sale, or lease of the Property or Parcels
on the basis of sex, race, color, religion, ancestry, or natiocnal
crigin of any person. All such deeds, leases, or contracte shall
centain or be subject to substantially the fcellowing
nondiscrimination or nonsegregation clauses:
(i) In Deeds.
“The grantee herein covenants by and for himself,
his heirs, executore, administrators and assigns, and
all perseons claiming under or through them, that there
cshall be no discrimination against, or segregation of,
any person or group of persons on account of sex, race,
color, creed, national origin or ancestry in the sele,
lease, sub-lease, transfer, use, occupancy, tenure, or
enjoyment of the land herein conveyed, ncor shall the
grantee himself or any person claiming under or through
him establish or permit any such practice or practices
of discrimination or segregation with reference to
the selection, location, number, use or occupancy of
tenants, lessees, sublessees, subtenants, or vendees in
the land herein conveyed. The foregoing covenants
shall run with the land."
(ii) In Leases.
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"The lessee herein covenants by &and for himself,
his heirs, executors, administrators and assigns, and
all persons claiming under or through him, and this
lease is made and accepted upon and subject to the
following conditions:

"That there shall be no discrimination against cr
segregation of any person or group of persons on acccunt
of sex, race, color, creed, national origin or ancestry,
in the leasing, subleasing, transferring, use, occupancy,
tenure, or enjoyment of the land herein leased nor shall
the lessee himself, or any person claiming under or through
him, establish or permit any such practice or practices of
discrimination or segregation with reference to the selec-
tion, location, number, use or c<¢ccupancy cof tenants, lessees,
cublessees, subtenants or vendees in the land herein leased."

(1ii) In Contracts.

"There shall be no discrimination acainst or segrega-
tion of any person or group of persons on account of sex,
race, color, creed, national origin or ancestry in the sale,
lease, sublease, transfer, use, occupancy, tenure, or enjoy-
ment of the land, nor shall the transferee himself or any
person claiming under or through him establish or permit
any such practice or practices of discrimination or segre-
gation with reference to the selection, location, number;
use or occupancy of tenants, lessees, subtenants, sub-
lessees or vendees of the land.”

(e) Architectural Review. Subject to the terms of this

Agreement, the Agency and, if applicable under City codes, the
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City, shall have the right of reasonable architectural review of
all plans and submissions, including any changes therein.

The Agency will use its best efforts to cooperate with the
Redeveloper's efforts to cause said architectural review by
others including the City to be accomplished within the times set

forth in this Agreement for apprcval of plans by the Agency.

(f) Bodily Injury and FProperty Damage Insurance. The

Redeveloper shall furnish or cause to be furnished to the Agency
duplicate originals or appropriate certificates of bodily injury
and property damage insurance policies in the amount of at least
$500,000.00 for any person, $1,000,000.00 for any cccurrence and

$300,000.00 for any property damage, naming the Agency, the City

g

gendy 4as coinsurecs,.

and other public agencies designated by the !

(g) Citv and Other Governmental Permits. Befo-e

commencement of construction or development ¢f any buildings,

tre

structures or other work of 1improvement upon the Property,
Redeveloper shall at its own expense secure or cause to be
secured any and all permits which may be required by the City or
any other governmental agency affected by such constructicon,
development or work. Agency shall provide all proper assisteance
to the Redeveloper in securing these permits.

Section 9. Definitions and Miscellaneous.

(a) Defined Terms. In addition toc those terme elsewhere

defined in this Agreement, the follcewing terms shall have the
recspective meanings, ascribed to them below, and unless the
context otherwise requires, shall include the plural:
(i) "State Law" shall mean the Community
Redevelopment Lew of the State of California (Part
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I of Division 24 of the Health and Safety Code,
Sections 33000, et seq.).

(ii) "Redevelopment Project™ shall mean and
include the Central Plaza Neighborhood Development
Project, Central City Proiject (California NDP A-1-2)
Redevelopment Project in the City of Santa Maria,
California, the areas of which are more particularly
shown in Exhibit " F " attached hereto and by
reference made a part hereof.

(iii) The terms "Redeveloper's Improvements”
and "Improvements" shall mean and include those
improvements to be developed and constructed on the
Property under this Agreement by the Redeveloper.

iv) "Preliminary Construction Plans" shall

o~

mean and include:
(1) Site plan and general description of

propesed Imprcovements;

(2) Narrative description of proposed uses;
(3) Flocr plan of each of the building levels;
(4) Typical elevations and crogs-sections and

sketches indicating architectural treatment of signifi-
cant details;

(5) Outline specifications;

(6) Estimate of total square footage of basic
structures and Improvements.,

(v) The term "commencement of construction”
shall mean substantial site preparation and shall
include such activities as excavation and grading or,
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where appropriate shall mean any work of construction
of Redeveloper's Improvements undertaken by the
Redeveloper.

(vi) "Complete Constructicn Plans" shall mean
and include final working drawings and specifications.
Such final working drawings and specifications shall
set forth in detail the work to be done, materials,
workmanship, finishes and eguipment for architectural,
structural, mechanical and electrical werk, service
connected equipment and site work.

(vii) The terms "date of this Agreement",
"execution", "execution of this Agreement", and
"effective date of this Agreement" shall mean in this

Agreement (unless the context clearly indicates other-

o
o
m

wise) the date of delivery of this Agreement to

Al
3
o3

2Agency after it has been executed by the Agerncy

the Redeveloper.

(b) The Redevelopment of the Property pursuant to this
Agreement is a private project and the Redeveloper shall have full
power over and exclusive control of the Property subject only to
the limitations and obligations of the Redevelcper under this
Agreement, the Plan and the Restrictions.

(c) This Agreement shall inure to the benefit of, and be
binding upon, the parties hereto, their respective heirs,
successors, or assigns from the date of its execution.

(d) The provisions of this Agreement do not limit the right
of obligees to foreclose or otherwise enforce any mortgage, deed
of trust, or other encumbrance upon the Property, or the right of
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obligees to pursue any remedies for the enforcement of any pledge
cr lien upon the Property; provided, however, that in the event
of 2 foreclosure sale under any such mortgage, deed of trust, or
other lien of encumbrance, or a sale pursuant toc any power or
sale contained in any such mortgage or deed of trust, the
purchaser or purchasers, and their successors and assigns, and
the Property shall be, and shall continue to be subject to all of

the conditions, restricticns and covenants herein provided for.

Section 10. Default.

In the event of default or breach of this Agreement c¢r any
of its terms or conditions by the Redeveloper, and if the Redeveloper
fails or refuses to correct or cure such defasult or breach within
a reasonable time after written notice from the Agency, the
Redeveloper acknowledges that the Agency may at its option exercise
any remedy available to it by law tc assure performance of this
Agreement.

Section 11. Reciprocal Easement Agreement (REA).

Redeveloper understands that the property which is the subject
of this Agreement will be a part of an overall shopping center
which is being develcoped by anc between the Rgency and other
Redevelopers, which operation will be governed by a Reciprocal
Easement Agreement (hereinafter "REA") which will control the
rights, duties and obligations of the parties involved in the
develcpment of the shopping center. Redeveloper further
understands that Redeveloper must enter into and be bound by the
provisions of the afcrementioned REA.

Section 12. Power of Termination in Agency Upon Failure of

Redeveloper's Compliance With Construction Schedule Subseguent to
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Conveyance to Redeveloper.

(a) In the event that subseguent to conveyance of the Pad
to the Redeveloper, the Redeveloper fails to commence
construction of the improvements within one year from the date of
the conveyance of the property and fails to complete the
construction within one year thereafter the Agency shall have the
right, at its option (provided the Agency is not in default of
its obligation hereunder) to terminate the fee estate and the
Lease of the Redeveloper conveyed by the Grant Deed and the Lease
and revest such estate in Agency and take possession of the Pad
and the "Parking Rights" area of the Redeveloper, it being the
intent of this provision, together with other provisions of this
Agreement, that the conveyance of the Pad and the leasing c¢f the
"Parking Rights" shall be made upon, and that the Grant Deed and
the Lease shall contain, a condition subsequent to the effect
that in the event of any default, failure, viclaticn, or other
action or inacticn by the Redeveloper to comply with the
constrution schedule specified in this Section 12, the Agency, at
its option, may declare a termination in favor of the Agency of
the title, and of all the rights and interests in and to the Pad
and to Parking Rights of Redeveloper conveyed by Redeveloper's
Grant Deed, and that such title and all rights and interests of
the Redeveloper, and any &assigns Or successors in interest to and
in the Redeveloper's Pad and Parking Rights, shall revert to the
Agency.

(b) Other Rights and Remediec of Agency; No Waiver by Delay.

8/6/87 -23-
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The Agency's power of termination hereunder shall be
exercised in accordance with and shall be subject to all of the
provisions of California Civil Code Section 885.010, et seg.,
with respect to the creation, exercise, duration and termination
of powers of termination; provided, however, that notwithstanding
anything to the contrary contained in such Civil Code Sections,
the Agency shall in all events perfect its right to revestment cf
title to the Pad and Parking Rights or portion therecf, under its
power of termination hereunder pursuant tc a judicial proceeding
to guiet title or other appropriate proceeding at law or in
equity, unless the Redeveloper waives in writing the reguirement
for such action or proceeding. Subject to the foregoing, the
Agency shall have the right to institute such actions or
vroceedings as it may deem desirable for effectuating the
purposes of Section 12, including the right to execute and record
or file among the public land records in the cffice in which the
Grant Deed is recorded a written declaration of the termination
of all the rights, title, and interest of the Redeveloper,
provided, that any delay by the Agency in instituting or prosecuting
any such actions or proceedings or otherwise asserting itg rights
under this Section 12 shall not operate as a waiver of such rights
or to deprive it of or limit such rights in any way (it being the
intent of this prevision that the Agency should not be constrained
[so as to avoid the risk of being deprived of or limited in the
exercise of the remedy provided in this Section 12 because of
concepts of waiver, laches, or otherwisel to exercise such remedy
at a time when it may still hope otherwise to resolve the

problems created by the default involved); nor shall any waiver
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in fact made by the Agency with respect to any specific default
by the Redevelcper under this Section 12 be congidered or treated
as a walver of the rights of the Agehcy with respect to any other
defaults by Redeveloper under this Section 12 or with respect to
the particular default except to the extent specifically waived
in writing. |

Section 13. Enforced Delay in Performance for Causes Beyond

Control of Party.

For the purposes ¢of any of the provisions of this Agreement,
no Party shall be considered in breach of, or default in, its
cbligations hereunder or have a right to terminate the escrow for
non~satisfaction of conditions, or progress in respect thereto,
as the case may be, as a result of enforced delay in the

3

performance of such cobligaticns due to unforesceable Czuscs

beyond its control, without its fault or negligence and not due
to financial inability (other then financial inzbility due to the
wrongful acts of unaffiliated third Persons), including, but not
restricted to, riots, earthquakes, wars, insurrection, locck-outs,
litigation including delays beyvond the reasonable control of the
Rgency in conducting eminent domain proceedings or related legal
proceedings, inability to secure necessary materials or tools,
acts of God, acts of the public eremy, acts of the Federal
Government, acts of another Party, acts or the failure to act of
any public or governmental agency or entity, fires, floods,
epidemics, gquarantine restrictions, strikes, freight embargoes,
arnd abnormal weather or delays of any contractor, subcontractor,
or supplier or any other causes beyond the contrel or without the

fauvlt of the Party claiming an extension of time to perform; it

9/16/87 -25-



being the purpose and intent of this provision that in the event
of the occurrence of any such enfcorced delay, the time or times
for performance of the obligations of the Parties under this
BRgreement, shall be extended for the same period of the enforced
delay; provided, that the Party seeking the benefit of the
provisions of this Section 13 shall, within fifteen (15) days
after first gaining knowledge of any such enforced delay, have
first notified the other Parties thereof in writing, and of the
cause or causes thereof, and regquested an extension fcr the
period of the enforced delay.

(a) The time within which any act, etc. is to be completed,
etc. shall be calculated by working days, not calencar days. This
provision relates to the entire document.

Secticn 14. Counterrvarts.

The Agreement is executed in three (3) counterparts, each of
which shall constitute one and the same instrument.

IN WITNESS WEEREOF, the Agency has caused the Agreement to
be duly executed in its name and behalf by its Chairman and its
seal to be hereunto duly affixed and attested by its Secretary,
and the Redeveloper has caused the Agreement to be duly executed

by Charlotte A. Ruffoni on or as of the day first above written.

DATED:
APPRCVED AS TO LEGAL FCRMALITY:

LAW OFFICES OF HERMAN H. FITZGERALD
A PROFESSIQ@NAL CORPORATION

a7

By:
Eerman H. Fitzgerald
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ATTEST: REDE"ELCrNFNT BRGENCY GF THE CITY
OF SANTA MARI

e 7 )Z%, . Sae Mt O

'Seéretary Cha;r“

Redevelcper Charlotte A. Ruffoni

DATED : @—(15‘ /6// /787 Byr\%m;ﬁ%
ATTES’%@

/vy Y

APPROVED AS y/r EGAL FORMALITY:

By:
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EXHIBIT "E"

SCOPE OF DEVELOPMENT

The Property shall be developed consistent with the Town
Center West Shopping Center (hereinafter "Shopping Center”)
Development Plan, 1if any, the Redevelopment Plan, this Agreement,
and the Reciprocal Easement Agreement (REA) for the Shopping
Center. The Parties shall work together to ensure the
compatability of design for all improvements cdeveloped or
redeveloped with the Property.

The Parties will cooperate and direct their respective
consultants, architects and engineers to cooperate so as to
ensure the continuity and coordination vitally necessary for the
proper and timely completion of the development of the Preoperty.

II. PRIVATE DEVELOPMERNT

A, Redeveloper's Building. The Redeveloper's Buildings

shall consist of a 2-story retail/office building of

approximately 15,684 square feet.

1. Redeveloper's Improvements. The Redeveloper shall

construct or cause to be constructed on the Redevelceoper's
Property the buildings and associated landscape and elements

for the Building, as described above. The Redeveloper has the
right to build to the property line on the 8600 square fcot pad.

a. Architecture and Design., The architectural

character of the Redeveloper's Improvements shall be visually
pleasing and consistent with the requirements of the City and
it's departments and commissions. The Redeveloper's Preliminary
Development Plans submitted to the Agency for architectural

8/6/87
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review shall describe in reasonable detail the architectural
character intended for the Redeveloper's Improvements.

b. Signs. All signs on the exteriors of buildings and
structures facing the street or parking areas developed as a part
cf the Redeveloper's Improvements shall comply with the sicn
procgram developed for the Shopping Center, City ordinances and
City Code by the Redeveloper as approved by the Agency and City.

¢. Landscaping. Landscaping within the Redeveloper's

Parcel shall be provided as reguired by the City and is to
integrate Redeveloper's Improvements with adjacent areas within

the Shepping Center.

d. Perimeter Sidewalks. Ferimeter sidewalks and

landscaping adjacent to the front and side of Redeveloper's
bu:lding shall be provided.

ITI. AGENCY RESPONSIBILITY

Redevelopment Agency shall provide survey cf site boundaries

and utility easements and lccations to Redeveloper.
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. EYHIBIT "A"
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