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Re: Your Requests for Advice
Our File No. A-88-220

Each of you has telephoned the Commission offices seeking

advice on behalf of your respective clients.

Your questions

are about the amendments to Government Code Sections 82041.5
and 89001 made by Proposition 73, which was adopted by the
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voters on June 7. - The amendments deal with the subject of
newsletters and mass mailings sent by elected officials at
public expense. These amendments became effective and
operative on June 8, 1988.1/ Hence, the urgency of a quick
response to your redquests.

QUESTIONS

Your questions are all related, and they will be stated
serially.

1. Do the amendments made by Proposition‘73 prohibit all
governmental mailings consisting of 200 or more pieces of
substantially similar mail?

2. If all such governmental mailings are not prohibited,
which of the following examples are prohibited by amended
Government Code Sections 82041.5 and 890017

a. Property tax assessment notices and tax bills.
b. Utility rate change notices and utility bills.
c. Pay warrants, other warrants and tax refund checks.

d. Legal notices, such as notices of proposed land
use changes sent to neighboring property owners.

e. Tax forms, welfare forms and other similarly
required mailings. .

f. College class schedules, parks and recreation
schedules and college course catalogues.

g. Periodicals and reports containing items of
general information.

h. Responses to inquiries from constituents or other
members of the public.

i. Newsletters and other unsolicited correspondence
to constituents or other members of the public.

1/ The bulk of the initiative added Chapter 5, dealing
with campaign contribution limitations, to the Political Reform
Act (Government Code Section 81000 et seqg.). That chapter is
expressly made operative on January 1, 1989. . (See Section
85104 of Proposition 73.) However, the amendments to the two
sections in question here were not a part of Chapter 5 and
hénce were operative and effective immediately. (Calif.
Const., Art. 2, Sec.10(b).)
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CONCLUSIONS

1. The amendments made to Government Code Sections 82041.5
and 89001 did not prohibit all governmental mailings of 200 or
more pieces of substantially similar mail. The voters did not
intend to halt the sending of essential governmental
information, warrants, or tax refund checks.

2. a. Property tax assessment notices and tax bills may
be sent by the assessor's office, even if the assessor is
elected and the notices are signed by the assessor.

b. Utility rate change notices and utility bills for
municipally-owned utilities may be sent.

c. Pay warrants, other warrants and tax refund checks
may be sent, even when sent and signed by the State Controller
or the State Treasurer, who are elected officers.

d. Legal notices, such as notices of land use
changes, and all other notices required by law may be sent.

e. Tax forms, welfare notices and payments, and other
mailings required by law or necessary for the functioning of
governmental ‘' programs may be sent.

f. Public colleges' class schedules, parks and
recreation schedules and college course catalogues may be sent
provided standards discussed below are met.

g. Periodicals, annual reports and other
non-essential mailings sent out by governmental entities which
are under the direction of elected officers are prohibited if
the elected officer's name, signature or photograph appears in
the mailing. However, elected officers' names are permitted if
included only in the standard letterhead or logotype of the
governmental agency making the mailing.

h. Responses to unsolicited requests from
constituents or other members of the public are permitted.

i. Mass mailings and newsletters to constituents or
other members of the public, who have not made unsolicited
ggests to the elected officer, are prohlblted This includes
mailings involving 200 or more pieces of correspondence which
are substantially similar in content (such as a form letter).
Correspondence between governmental entities or officials in
the normal course of governmental business is exempted.
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ANALYSIS

The Political Reform Act (the "Act")2/ contains various
provisions relating to the electoral process and the conduct of
campaigns. Among the Act's stated purposes is that:

Laws and practices unfairly favoring incumbents should
be abolished in order that elections may be conducted more
fairly.

Section 81002 (e).

Chapter 9 of the Act is entitled "Incumbency" and contains
two sections. The first eliminates the practice of listing
incumbents names first on the ballot. (Section 89001.) The
second prohibits elected officers from sending newsletters or
other mass mailings at public expense.

Prior to adoption of Proposition 73, the mass mailing
prohibition was limited to the time period following the filing
of candidacy documents by an incumbent elected officer.
Proposition 73 removed that time restriction. As amended,
Section 89001 reads: '

No newsletter or other mass mailing shall be sent at
public expense.

Proposition 73 also revised the existing definition of
"mass mailing" contained in Section 82041.5. That section
defines a mass mailing as 200 or more pieces of substantially
similar mail. It exempts form letters or other mail sent in
response to an unsolicited request. Prior to passage of
Proposition 73, Section 82041.5 exempted mailings sent in
response to any request, even requests made in response to a
solicitation by the elected officer. Proposition 73 altered
this exemption. As amended, Section 82041.5 reads:

"Mass mailing" means two hundred or more
substantially similar pieces of mail, but does not
include a form letter or other mail which is sent in
response to an unsolicited request, letter or other
inquiry.

2/ Government Code Sections 81000-91015. All statutory
references are to the Government Code unless otherwise
indicated. Commission regulations appear at 2 California Code
of Regulations Section 18000, et seg. All references to
regqulations are to Title 2, Division 6 of the California Code
of Regulations.
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Based upon the bare language of these two amended
sections, several of you have questioned whether all mass
mailings by governmental entities are now prohibited.
Others have simply requested that the Commission provide
clear guidance as to what is now permitted or prohibited.

Based upon the number of questions which the
Commission has been receiving, it is is clear that the
statutory language is ambiguous, in at least some
respects. In construing an ambiguous statutory provision,
it is well settled that:

The literal language of enactments may be
disregarded to avoid absurd results and to fulfill the
apparent intent of the framers.

Amador Valley Joint Union High School Dist. v.
State Bd. of Equalization (1978) 22 Cal.3d
208, 245.

To determine the intent of the voters, we must examine the
words of the statute in light of the surrounding times and
pre-existing legislation and construction of that
legislation. (See, Amador Valley Joint Union High School
Dist. v. State Bd. of Equalization, supra, at 245 and
cases cited therein; In re Marriage of Bouquet (1976) 16
Cal.3d 583, 587; Consumers Union v. California Milk
Producers Advisory Bd. (1978) 82 Cal.App.3d 433.)

The voters' pamphlet containing the summary, analysis
and arguments is an appropriate place to look for the
voters' intent. (Amador Valley Joint Union High School
Dist. v. State Bd. of Equalization, supra at 245-246.)

The only references to the issue at hand which appeared in
the voters' pamphlet are as follows:

Prohibits sending newsletters or other mass
mailings, as defined, at public expense.

Official Title and Summary
Prepared by the Attorney
General

- Public funds cannot be used by state and local
elected officials to pay for newsletters or mass
mailings.

Analysis by the Legislative
Analyst
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One thing seems clear from the foregoing quotes: Nothing
in them placed the voters on notice that adoption of
Proposition 73 would lead to a ban on mailing of legal notices,
warrants, utility billings, tax notices, tax refunds, and
community college class schedules.

What does appear certain is that the voters were advised
that elected officials would be curtailed in their practice of
using public funds to send out newsletters or other mass
mailings. This is underscored by another passage from the
voters' pamphlet:

No candidate may accept any public funds for the
purpose of seeking elective office.

Analysis by the Legislative
Analyst

This statement in the pamphlet was made in reference
to Section 85300, the lead section dealing with campaign
contribution limitations contained in the measure. That
section provides:

No public officer shall expend and no candidate
shall atcept any public moneys for the purpose of
seeking elective office.

(Emphasis added.)

. Taking the ballot arguments in favor of Proposition 73
as a whole, the primary thrust of the measure was the
prohibition on use of public moneys for the purpose of
seeking elective office. Newsletters and similar mass
mailings may be used to further the image of an elected
officer and thus assist the officer in seeking election to
that office or another office. Name recognition is
consistently recognized as an important component of
electability. The amendments to Sections 82041.5 and
89001 appear to have been included in Proposition 73 to
prevent end runs around the prohibition on expending
public moneys in the quest for public office.

Prior to its passage by the voters, the proponents of
Proposition 73 publicly stated that its provisions were
not intended to prevent essential governmental mailings
which were not designed to foster the public image of
elected officials. At the Commission's July 28, 1987,
hearing on Proposition 73 and other campaign reform
measures, Assemblyman Ross Johnson, one of the measure's
proponents, expressed his intent that most state agency
mailings would continue to be permitted because no
incumbent elected officer is involved with these
publications.
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To further clarify their intent, all three proponents have
submitted a letter to the Commission expressing their
collective intent in authoring the measure. While the
Commission is not bound by their statements, we have considered
their collective expression of intent in interpreting the
pertinent provisions.3/ A copy of the proponents' letter is
attached.

The proponents indicate that it was their intent to accept
and expand upon the Commission's regulation interpreting the
prior version of Section 89001. Regulation 18901 has long
excluded from the prohibition certain necessary and essential
governmental mailings. The proponents indicate that they
intended for these exclusions to remain. Of course, they also
indicate that they intended to make certain other changes to
the prohibition, specifically to make it apply at all times and
to prohibit mailings in response to requests solicited by the
elected officer.

In order to accomplish what clearly appear to be intended
changes, we are considering proposing emergency amendments to
Regulation 18901. In the interim, the following advice is
being rendered to you and to all others similarly situated.
This advice will be presented to the Commission itself for
review at its July 26 meeting.4/

1. All mass mailings sent at public expense by
governmental agencies are not prohibited. There is no basis to
conclude that the voters intended this result.

2. a. Property tax assessment notices and tax bills may
be sent. These notices, which have not been prohibited in the
past, do not give incumbents an unfair advantage in seeking
election. .

3/ The Commission has the primary responsibility for
interpreting and implementing the Political Reform Act,
including the additions and amendments made by Proposition 73.
(See, Section 83111 and Voters' Pamphlet, Proposition 73,
Analysis by the Legislative Analyst.) 'However, the Commission
can look to the expressed intent of the proponents for
guidance. (In re Marriage of Bouquet, supra at 588
(considering a bill author's letter as evidence of legislative
intent under certain circumstances.))

4/ The process for adopting an emergency regulation and,
ultimately, a permanent regulation will allow the Commission to
receive public input from all interested parties. The
Commission's consideration of this advice at its next meeting
will also allow for public comment.
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b. The same is true for utility rate change notices
and utility bills. The Commission's regulation has always
excluded such mailings from the prohibition contained in
Section 89001.

c. Pay warrants, other warrants and tax refund checks
likewise have been excluded and continue to be excluded from
the prohibition.

d. The same is true for legal notices and other
mailings required by law or court order.

e. Tax forms, welfare forms and other mailings which
are necessary to the functioning of governmental programs
likewise have been excluded and continue to be excluded from
the prohibition.

f. Community college class schedules, parks and
recreation schedules and community college course catalogues
are not prohibited as long as the name, signature or photograph
of an elected officer is not contained therein, since there is
no legal requirement for their inclusion.

- g. Periodicals and reports containing items of
general interest are prohibited if sent by an elected official
or if they contain any reference to an elected official by use
of his or her name, signature or depiction in any photograph,
other than the appearance of the official's name in the
standard letterhead or logotype of the agency making the
mailing. :

h. Form letters or other mass mailings sent in
response to requests from constituents or the public are
permitted so long as the requests were not made in response to
a solicitation by the elected officer or his or her agency.

i. However, newsletters and other substantially
similar correspondence sent to 200 or more constituents or
other members of the public are prohibited if not sent in
response to unsolicited requests from the addressees.>

5/ Under the Commision's long-standing regulation, the
Senate Rules Committee would be permitted to send out its
inquiries regarding appointees subject to Senate confirmation.
However, the names of members of the committee may only appear
in the committee's letterhead and the inquiries may not be
signed by any members of the committee.
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The Commission's regulation contains a long-standing
exclusion for mass mailings sent to other governmental entities
in the normal course of business. It is the Commission's
belief that these mailings do not reach the members of the
public and hence do not directly affect potential voters to the
potential benefit of elected officers. These exclusions
continue to apply.$

In summary, Proposition 73 does not ban all governmental
mailings. It does prohibit the sending by elected officers of
newsletters and certain other unsolicited mass mailings at any
time. The previous restrictions were limited to certain time
periods. Under the previous restrictions, it also was possible
for an elected officer to entice members of the public to
request to receive mass mailings on an ongoing basis. Now,
members of the public must affirmatively request these mailings
on their own, without urging by elected officers or their
agencies.

I hope this letter sufficiently responds to your clients'
initial questions about these new provisions of the Act. If
you have further questions, you should direct your inquiries to
the undersigned at (916) 322-5901.

Yours truly,

Diane M. Griffiths
General Counsel

By: ! Robert E idig
Counsel, Legal

DMG:REL:1d:Roycel

Enclosure

8/ This is in accord with the views expressed by the
proponents.



1501 NO. HARBOR BOULEVARD. SUITE 201
FULLERTON, CALIFORNIA 92635
(714) 738-5853

STATE CAPITOL
- .5ACRAMENTO CALIFORNIA 95814
< (916) 445-7448

ASSEMBLYMAN ROSS JOHNSON

CALIFORNIA LEGISLATURE

June 9, 1988

Mr.. John. Larson
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Dear John:

One of our intentions in proposing Proposition 73 was to :
eliminate legislative newsletters and mass mailings by incumbents
at public expense. As can be seen from the measure, Section
89001 of the Government Code was amended, which is the last of
the two Sections contained in Chapter 9 (commencing with Section
89000) of the Government Code. Chapter 9 is entitled
"Incumbency". ' : : ~

The Commission has long defined what constitutes a mass mailing
(see Sec. 18901, Title 2, Cal. Code Regs). It was our intention
that this existing regulation would simply be expanded (with
slight modification to reflect the amendment to Sec. 82041.5 Gov.
C. regarding “substantially similar"™ and "unsolicited" mailings)
to be'contlnuously in effect, rather than only limited to the
candidate's district when that candldate is seeking elective
office.

In this regard, it is worthwhile to note that the commission,
over the past years, has consistently given Section 89001 a
common sense rather than a literal construction. For example,
there is nothing in the definition of mass mailing contained in
Section 82041.5 nor in the prohibitions of Section 89001 (as
these sections read prior to the approval of Proposition 73)
which limits the 200 piece prohibition to "a calendar month" as
the existing regulation so construes these provisions. Moreover,
a literal reading of Section 89001, as it existed prior
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to Proposition 73, would prohibit the sending of a newsletter or
mass mailing by an elected official, period. Rather than the
commission adopting a literal construction which would have
prevented the sending of any newsletter and mass mailing at
public expense by an elected officer during specified time
periods, the commission, by regulation, construed the phrase "by
or on behalf of" to allow the exceptions contained in Subdivision
(b) of Section 18901 of the California Code of Regulations. It

' was our expectation, based on prior FPPC regulations, that the
commission would likewise give the amended form of Section 89001
a similar reasonable construction.

It was not our intention to affect state or local governmental
entities sending mailings in the course of their official
governmental duties. This authority is not currently within the
power of the commission nor is it a matter contemplated by the
Political Reform Act.

I draw to your attention the ballot analysis by the Legislative
Analyst, which stated: "Public funds cannot be used by state and
local elected officials to pay for newsletter or mass mailings."
It is clear by the Analyst estimate that the measure would save
$1.8 million that only legislative newsletters and mass mailings
by incumbents were contemplated. If notices of utility rate
increases, ballot pamphlets, community college schedules, or the
variety of materials that state and local entities routlnely mail
on a daily basis also were contemplated, the estimated savings
would be substantially higher. As you know, the voters rely on

- - the ballot analysis which in my view reflects our intent. Voters
- who adopted Proposition 73 are looking-to the FPPC for a

reasonable and common sense 1nterpretatlon to effectuate their
intent.

I would appreciate discussing this section with you and your
staff personally and look forward to getting together to discuss
our intent regarding Proposition 73. Thank you for your
assistance.

,4\‘ ‘,,/ //’ ’/».

QUENTIN L. KOPP -; PH B. MONTOYA
Senator, 8th District Senator, 26th District
ROSS JOEN

Assembl Member, 64th District
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Re: Your Requests for Advice
Oour File No. A-88-220

This letter is a follow-up to our previous advice letter,
dated June 16, 1988, addressing questions regarding newsletters
and other mass mailings sent at public expense. Following
dissemination of that letter, we have received several requests
for further guidance on this subject.
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QUESTIONS

1. May your clients rely on the exceptions contained in 2
California Code of Regulations Section 18901 pending adoption
of a superseding regulation?

. 2. May materials which were printed at public expense
prior to the passage of Proposition 73 be sent out (a) at
public expense; (b) with postage paid for by private entities;
or (c) by means of distribution other than the U.S. Postal
Service?

CONCLUSIONS

1. Although reasonable minds may differ regarding the
intent of the voters in adopting Proposition 73, pending
adoption of a superseding regulation by the Commission, elected
officeholders and agencies may rely on the exceptions contained
in 2 california Code of Regulations Section 18901.1/ Local
government agencies should assume that the provisions contained
in the regulation now apply to local officials and agencies.
The time period referred to in subdivision (a) of Regulation
18901 is no longer applicable. The advice contained in this
letter applies only until the Commission adopts a superseding
regulation or issues advice which modifies this letter.

2. Pending adoption of a superseding regulation or advice,
materials printed at public expense prior to passage of
Proposition 73 may be distributed only if (a) any costs of
distribution (including by means other than the U.S. Postal
Service) are paid for with other than public funds; and (b) the
costs of production and printing are reimbursed to the public
agency.

FACTS

Many public agencies have already printed or have pending
various written communications to members of the public which
exceed 200 pieces in number. The Commission has received many
telephone inquiries regarding publications which do not appear
to fall directly into one of the categories listed in the
June 16 advice letter. Some of the circumstances described are
as follows:

1/ mTnis regulation was last amended January 26, 1983. On
April 5, 1988, the Commission voted to repeal the regulation
and adopt a new regulation. However, in view of the passage of
Proposition 73, the Commission has withdrawn those actions from
the Office of Administrative Law and they will not become
effective. Hence, the pre-existing regulation remains.
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1. Correspondence from a legislator to members of the
public which bears the legislator's name and signature and
which was printed, inserted and addressed, but not mailed,
prior to the passage of Proposition 73.

2. Community college course catalogues which include the
names and photographs of the elected community college trustees
and which were printed, but not mailed, prior to the passage of
Proposition 73.

3. A periodic agency newsletter which is sent out to
persons affected by agency decisions and which contains a
column signed by an elected officer. As part of its normal
layout, a roster is included of the members of the governing
board and other agency officials, some of whom are elected
officers.

4, Press releases distributed by an elected officer to
more than 200 newspapers and radio and television stations.

5. Newsletters which have been printed and which contain
an elected officer's name and photograph. The elected officer
is interested in distributing the newsletters by means other
than the U.S. Postal Service.

ANALYSIS

As with our previous interim advice letter, this letter
does not purport to be a final interpretation of the amendments
to Government Code Sections 82041.5 and 89001 made by
Proposition 73.2/ The purpose of this letter is simply to
provide interim guidance to allow certain governmental mailings
to proceed until the Commission adopts a regulation superseding
current Regulation 18901. A copy of that regulation is
attached for your convenience.

Based upon our previous letter and the attachments thereto,
we now advise that, on an interim basis, you and your clients

2/ These sections are part of the Political Reform Act,
which is contained in Government Code Sections 81000-91015.
All statutory references are to the Government Code unless
otherwise indicated. Commission regulations appear at 2
California Code of Regulations Section 18000, et seg. All
references to regulations are to Title 2, Division 6 of the
California Code of Regulations.
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and all others similarly situated may rely upon the exceptions
contained in Regulation 18901.3/

The attached regulation applies on its face to "state"
elected officers and "state" agencies. This regulation was
adopted under a prior version of Section 89001, which referred
only to "state" elected officers. The limitation to state
elected officers and agencies no longer applies. Local elected
officers and local agencies must assume that the regulation now
applies equally to them.

We stress that this is interim advice only until the
Commission meets on July 26, 1988, to consider these advice
letters and a possible emergency regulation to supplant the
attached version of Regulation 18901.

We have received many questions concerning a few of the
exceptions in Regulation 18901. Therefore, we will address
them more specifically here:

1. Until further Commission action, press releases sent
only to the media are excepted from the mass mailing
restrictions. (Regulation 18901(4)(1).)

2. Mailings required by statute or court order are
permitted. (Regulation 18901(d) (5).)

3. Newsletters and other mass mailings sent out by an
agency, as opposed to an elected officer, are permitted so long
as the elected officer's name appears, if at all, only in the
agency's standard letterhead or logotype, and there is no other
reference (including the signature) to the elected officer in
the mailing. (Regulation 18901(c).) In its recent
reconsideration of Regulation 18901, the Commission concluded
that any photographic depiction of the elected officer is also
a prohibited reference to the officer. (See also Gonzalves
Advice letter, No. A-88-021.)

3/ The attached regulation was originally adopted
October 18, 1977. It was last amended January 26, 1983.
Subsequently, in April 1988, the Commission approved further
amendments which have been withdrawn from the Office of
Administrative Law in light of the passage of Proposition 73.
Consequently, those amendments have not, and will not, take
effect.
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However, an agency newsletter may list the members of
governing boards and other agency officers in a standard
roster-type listing, so long as the names of elected officers
are in the same type size and typeface as others listed. 1In
its recent reconsideration of Regulation 18901, the Commission
clarified that such a roster listing in a periodic agency
newsletter is considered part of the standard letterhead for
that publication.

4. Regulation 18901 also provides that mass mailings sent
at public expense qualify as mass mailings only if 200 or more
pieces are sent in a calendar month. (Regulation 18901 (b).)
This has been the Commission's long-standing interpretation.
Following passage of Proposition 73, many of you have asked
whether the calendar month provision still applies. Again, in
the interim until the July 26 Commission meeting, you may rely
upon this provision in Regulation 18901.

Under the regulation, the Commission has previously advised
that materials which are not mailed through the U.S. Postal
Service are not considered mass mailings. (Tom Advice Letter,
No. A-84-107.) However, that advice letter indicated that this
might be subject to change.

We have been asked whether it is permissible to disseminate
by means other than the U.S. Postal Service 200 or more pieces
of mail which have been prepared and printed at public expense
and which include the names or photographs of elected
officers. For example, would dissemination via Federal
Express, United Parcel Service, or other private delivery
service avoid the prohibition contained in Section 890017

The Official Title and Summary prepared by the Attorney
General (California Ballot Pamphlet, Primary Election, June 7,
1988, at p. 32) projects a cost savings from curtailing these
mailings. We do not believe that the voters intended that
other, perhaps more expensive, methods of dissemination could
be substituted for use of the U.S. Postal Service.

Consequently, in this interim advice, we conclude that
sending of otherwise prohibited newsletters or other mass
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mailings by any means which results in expendlture of public
moneys for any of the costs of the mailing is not permitted. 4/

We have been asked about having private entities pay for
the distribution of materials which were prepared and prlnted
at public expense, either before or after the passage of
Proposition 73. In the past, we have considered the cost of
printing and production of a mass mailing to be a part of the
cost of sending it. (Senate Rules Committee Advice Memo, No.
T-84-148. See also Regulation 18435.) Therefore, in the
interim, we conclude that the costs of printing and production
of a mass mailing must be reimbursed if the mailing is to be
distributed at private expense and is not otherwise excepted
from Section 89001.

This result is particularly clear when the distribution
will be paid for by an elected officer's campaign committee.
Since the mailing would be sent out at the behest of a
candidate, the costs of production and printing of the mailing
would be considered non-monetary ("in-kind") contributions from
the agency to the committee if not reimbursed. (Regulation
18215. See Bergeson Advice Memo, No. T-84-011.)

Given this result, we see no basis in this interim advice
to distinguish between mailings sent out by campaign committees
and those sent out by other private entities. 1In order to be
certain that the prohibition on mass mailings sent at public
expense is not violated, the entire cost of producing, printing
and distributing the publication must be paid from private

4/ The verb "sent" is defined more broadly than mailing
and includes means of distribution other than the U.S. Postal
Service. Webster's Dictionary includes: to deliver; to
dispatch by a means of communication; to cause to be carried to
a destination; and to convey or cause to be conveyed or
transmitted by an agent.

"Public moneys" is defined in Section 85101l(e) of
Proposition 73 by reference to Penal Code Section 426. That
section defines the term as follows:

The phrase "public moneys," as used in the two
preceding sections, includes all bonds and evidence of
indebtedness, and all moneys belonging to the state, or any
city, county, town, district, or public agency therein, and
all moneys, bonds, and evidences of indebtedness received
or held by state, county, district, city, town, or public
agency officers in their official capacity.
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funds if the mailing is not otherwise excepted by the
provisions of Regulation 18901. This conclusion is the same
regardless of whether the publication was prepared and printed
prior to June 8 or after that date.

In summary, our interim advice concerning the five examples
used in the facts section of this letter is:

1. and 2. Previously printed correspondence may be sent
only if the costs of production and printing, as well as the
costs of distribution, are paid by private sources. This will
require reimbursement of production and printing costs
originally paid for with public funds.

3. A column in a newsletter, signed by an elected
officeholder, must be deleted if the newsletter is to be sent
at public expense. However, a standard roster listing of the
agency's officers is permissible.

4., Press releases may be distributed solely to the media.

5. Newsletters and other mass mailings containing
references to elected officers (other than in the standard
letterhead, logotype or roster) may not be distributed at
public expense. They may be distributed at private expense
only if all public agency costs for production and printing are
fully reimbursed.

As previously noted, the Commission will be meeting on
July 26 in Sacramento to consider these as well as other
issues. As always, public comment will be considered. 1If you
have questions regarding the contents of this letter, you may
contact the Commission's Legal Division at (916) 322-5901.

Sincerely,
Diane M. Griffiths

General Counsel

i 7 /
c el A
Robert E. Leldlgﬁ
Counsel, Legal Division
DMG:REL:1d

Enclosure

cc: Other Interested Parties



TITLE 2 FAIR POLITICAL PRACTICES COMMISSION § 18901
{Register 83, No. 5—1-29.83) (p. 351)

CHAPTER 9. INCUMBENCY

18901. Prohibition on Newsletters or Mass Mailings.

(a) The prohibition contained in Government Code Section 89001 against
any legislative newsletter or other mass mailing sent at public expense by or on
bei;alf of any elected state officer after the elected state officer has filed a
declaration of candidacy for any office terminates when:

(1) The elections for which the declaration of candidacy was filed have been
conducted or the candidate has been defeated; or

{2) The officer obtains a court order revoking his declaration of candidacy.

(b) A mailing is a mass mailing if 200 or more identical or nearly identical
pieces of mail are sent in a calendar month, provided, however, that mass
mailings do not include mailings which contain only information or materials
sent in response to specific requests contained in written correspondence,
petitions, oral inquiries or coupons.

(¢) A mailing will not bé deemed to be sent “by or on behalf of any elected
state officer” if the mailing meets all of the following criteria:

(1) It is mailed by a state agency in the executive branch, a legislative
committee or other governmental entity;

(2) The stationery, forms and envelopes used for the mailing are the official
stationery, forms and envelopes of the state agency, legislative committee or
other governmental entity; and '

(3) The elected state officer’s name appears, if at all, only on the standard
letterhead or logotype of the stationery, forms or envelopes and there are no
other references to the officer, including his or her signature, in the mailing.

(d) A mass mailing sent by or on behalf of an elected state officer is not
prohibited by Government Code Section 89001 if less than 200 pieces of mail
are sent in a calendar month to persons in the district or jurisdiction for which
the officer has filed a declaration of candidacy, or if the mailing consists only

of:
(1) Press releases sent to the media;
(2) Mailings sent in the normal course of business from one governmental
entity or officer to another governmental entity or officer;
. {(3) Mailings sent in connection with the payment or collection of funds by
the state;
(4) Mailings to persons subject to a government program administered by
a governmental officer when such mailings are essential to the functioning of
the program; or
(5) Mailings required by statute or court order.
NOTE: Authority cited: Section 83112, Government Code. Reference: Sections 82041.5
and 89001, Government Code.
HISTORY: A
1. New section filed 10-18-77; effective thirtieth day thereafter (Register 77, No. 43).
For prior history, see Register 77, No. 14.
2. Amendment filed 10-29-81; effective thirtieth day thereafter (Register 81, No. 44).
3. Editorial correction of subsection (d) (5) (Register 82, No. 17).
4. Amendment filed 1-26-83; effective thirtieth day thereafter (Register 83, No. 5).
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Re: Your Requests for Advice
Our File No. A-88-220

Each of you has telephoned the Commission offices seeking

advice on behalf of your respective clients.

Your questions

are about the amendments to Government Code Sections 82041.5
and 89001 made by Proposition 73, which was adopted by the

428 ] Street, Suite 800 ® P.O. Box 807 @ Sacramento CA 95804-0807 ® (916)322-5660
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voters on June 7. - The amendments deal with the subject of
newsletters and mass mailings sent by elected officials at
public expense. These amendments became effective and
operative on June 8, 1988.1/ Hence, the urgency of a quick
response to your requests.

QUESTIONS

Your questions are all related, and they will be stated
serially.

1. Do the amendments made by Proposition-73 prohibit all
governmental mailings consisting of 200 or more pieces of
substantially similar mail?

2. If all such governmental mailings are not prohibited,
which of the following examples are prohibited by amended
Government Code Sections 82041.5 and 890017?

a. Property tax assessment notices and tax bills.
b. Utility rate change notices and utility bills.
c. Pay warrants, other warrants and tax refund checks.

d. Legal notices, such as notices of proposed land
use changes sent to neighboring property owners.

e. Tax forms, welfare forms and other similarly
required mailings. .

f. College class schedules, parks and recreation
schedules and college course catalogues.

g. Periodicals and reports containing items of
general information.

h. Responses to inquiries from constituents or other
members of the public. )

i. Newsletters and other unsolicited correspondence
to constituents or other members of the public.

1/ The bulk of the initiative added Chapter 5, dealing
with campaign contribution limitations, to the Political Reform
Act (Government Code Section 81000 et seg.). That chapter is
expressly made operative on January 1, 1989.  (See Section
85104 of Proposition 73.) However, the amendments to the two
sections in question here were not a part of Chapter 5 and
hénce were operative and effective immediately. (Calif.
Const., Art. 2, Sec.l0(b).)
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CONCLUSIONS

1. The amendments made to Government Code Sections 82041.5
and 89001 did not prohibit all governmental mailings of 200 or
more pieces of substantially similar mail. The voters did not
intend to halt the sending of essential governmental
information, warrants, or tax refund checks.

2. a. Property tax assessment notices and tax bills may
be sent by the assessor's office, even if the assessor is
elected and the notices are signed by the assessor.

b. Utility rate change notices and utility bills for
municipally-owned utilities may be sent.

c. Pay warrants, other warrants and tax refund checks
may be sent, even when sent and signed by the State Controller
or the State Treasurer, who are elected officers.

d. Legal notices, such as notices of land use
changes, and all other notices required by law may be sent.

e. Tax forms, welfare notices and payments, and other
mailings required by law or necessary for the functioning of
governmental ' programs may be sent.

f. Public colleges' class schedules, parks and
recreation schedules and college course catalogues may be sent
provided standards discussed below are met.

. g. Periodicals, annual reports and other
non-essential mailings sent out by governmental entities which
are under the direction of elected officers are prohibited if
the elected officer's name, signature or photograph appears in
the mailing. However, elected officers' names are permitted if
included only in the standard letterhead or logotype of the
governmental agency making the mailing.

h. Responses to unsolicited requests from
constituents or other members of the public are permitted.

i. Mass mailings and newsletters to constituents or
other members of the public, who have not made unsolicited
requests to the elected officer, are prohibited. This includes
mailings involving 200 or more pieces of correspondence which
are substantially similar in content (such as a form letter).
Correspondence between governmental entities or officials in
the normal course of governmental business is exempted.
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ANALYSIS

The Political Reform Act (the "Act")2/ contains various
provisions relating to the electoral process and the conduct of
campaigns. Among the Act's stated purposes is that:

Laws and practices unfairly favoring incumbents should
be abolished in order that elections may be conducted more
fairly.

Section 81002 (e).

Chapter 9 of the Act is entitled "Incumbency" and contains
two sections. The first eliminates the practice of listing
incumbents names first on the ballot. (Section 89001.) The
second prohibits elected officers from sending newsletters or
other mass mailings at public expense.

Prior to adoption of Proposition 73, the mass mailing
prohibition was limited to the time period following the filing
of candidacy documents by an incumbent elected officer.
Proposition 73 removed that time restriction. As amended,
Section 89001 reads:

No newsletter or other mass mailing shall be sent at
public expense.

Proposition 73 also revised the existing definition of
"mass mailing" contained in Section 82041.5. That section
defines a mass mailing as 200 or more pieces of substantially
similar mail. It exempts form letters or other mail sent in
response to an unsolicited request. Prior to passage of
Proposition 73, Section 82041.5 exempted mailings sent in
response to any request, even requests made in response to a
solicitation by the elected officer. Proposition 73 altered
this exemption. As amended, Section 82041.5 reads:

"Mass mailing" means two hundred or more
substantially similar pieces of mail, but does not
include a form letter or other mail which is sent in
response to an unsolicited request, letter or other
inquiry.

2/ Government Code Sections 81000-91015. All statutory
references are to the Government Code unless otherwise
indicated. Commission regulations appear at 2 California Code
of Regulations Section 18000, et seqg. All references to
regulations are to Title 2, Division 6 of the California Code
of Regulations.
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Based upon the bare language of these two amended
sections, several of you have questioned whether all mass
mailings by governmental entities are now prohibited.
Others have simply requested that the Commission provide
clear guidance as to what is now permitted or prohibited.

Based upon the number of questions which the
Commission has been receiving, it is is clear that the
statutory language is ambiguous, in at least some
respects. In construing an ambiguous statutory provision,
it is well settled that:

The literal language of enactments may be
disregarded to avoid absurd results and to fulfill the
apparent intent of the framers.

Amador Valley Joint Union High School Dist. v.
State Bd. of Equalization (1978) 22 Cal.3d
208, 245.

To determine the intent of the voters, we must examine the
words of the statute in light of the surrounding times and
pre-existing legislation and construction of that
legislation. (See, Amador Valley Joint Union High School
Dist. v. State Bd. of Equalization, supra, at 245 and
cases cited therein; In re Marriage of Bougquet (1976) 16
Cal.3d 583, 587:; Consumers Union v. California Milk
Producers Advisory Bd. (1978) 82 Cal.App.3d 433.)

The voters' pamphlet containing the summary, analysis
and arguments is an appropriate place to look for the
voters! intent. (Amador Valley Joint Union High School
Dist. v. State Bd. of Equalization, supra at 245-246.)

The only references to the issue at hand which appeared in
the voters' pamphlet are as follows:

Prohibits sending newsletters or other mass
mailings, as defined, at public expense.

Official Title and Summary
Prepared by the Attorney
General

Public funds cannot be used by state and local
elected officials to pay for newsletters or mass
mailings.

Analysis by the Legislative
Analyst
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One thing seems clear from the foregoing quotes: Nothing
in them placed the voters on notice that adoption of
Proposition 73 would lead to a ban on mailing of legal notices,
warrants, utility billings, tax notices, tax refunds, and
community college class schedules.

What does appear certain is that the voters were advised
that elected officials would be curtailed in their practice of
using public funds to send out newsletters or other mass
mailings. This 1is underscored by another passage from the
voters' pamphlet:

No candidate may accept any public funds for the
purpose of seeking elective office.

Analysis by the Legislative
Analyst

This statement in the pamphlet was made in reference
to Section 85300, the lead section dealing with campaign
contribution limitations contained in the measure. That
section provides:

No public officer shall expend and no candidate
shall atcept any public moneys for the purpose of
seeking elective office.

(Emphasis added.)

. Taking the ballot arguments in favor of Proposition 73
as a whole, the primary thrust of the measure was the
prohibition on use of public moneys for the purpose of
seeking elective office. Newsletters and similar mass
mailings may be used to further the image of an elected
officer and thus assist the officer in seeking election to
that office or another office. Name recognition is
consistently recognized as an important component of
electability. The amendments to Sections 82041.5 and
89001 appear to have been included in Proposition 73 to
prevent end runs around the prohibition on expending
public moneys in the quest for public office.

Prior to its passage by the voters, the proponents of
Proposition 73 publicly stated that its provisions were
not intended to prevent essential governmental mailings
which were not designed to foster the public image of
elected officials. At the Commission's July 28, 1987,
hearing on Proposition 73 and other campaign reform
measures, Assemblyman Ross Johnson, one of the measure's
proponents, expressed his intent that most state agency
mailings would continue to be permitted because no
incumbent elected officer is involved with these
publications.
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To further clarify their intent, all three proponents have
submitted a letter to the Commission expressing their
collective intent in authoring the measure. While the
Commission is not bound by their statements, we have considered
their collective expression of intent in interpreting the
pertinent provisions.3/ A copy of the proponents' letter is
attached.

The proponents indicate that it was their intent to accept
and expand upon the Commission's regulation interpreting the
prior version of Section 89001. Regulation 18901 has long
excluded from the prohibition certain necessary and essential
governmental mailings. The proponents indicate that they
intended for these exclusions to remain. Of course, they also
- indicate that they intended to make certain other changes to
the prohibition, specifically to make it apply at all times and
to prohibit mailings in response to requests solicited by the
elected officer.

In order to accomplish what clearly appear to be intended
changes, we are considering proposing emergency amendments to
Regulation 18901. In the interim, the following advice is
being rendered to you and to all others similarly situated.
This advice will be presented to the Commission itself for
review at its July 26 meeting.4/

1. All mass mailings sent at public expense by
governmental agencies are not prohibited. There is no basis to
conclude that the voters intended this result.

2. a. Property tax assessment notices and tax bills may
be sent. These notices, which have not been prohibited in the
past, do not give incumbents an unfair advantage in seeking
election. .

3/ The Ccommission has the primary responsibility for
interpreting and implementing the Political Reform Act,
including the additions and amendments made by Proposition 73.
(See, Section 83111 and Voters' Pamphlet, Proposition 73,
Analysis by the Legislative Analyst.) 'However, the Commission
can look to the expressed intent of the proponents for
guidance. (In re Marriage of Bouquet, supra at 588
(considering a bill author's letter as evidence of legislative
intent under certain circumstances.))

4/ The process for adopting an emergency regulation and,
ultimately, a permanent regulation will allow the Commission to
receive public input from all interested parties. The
Commission's consideration of this advice at its next meeting
will also allow for public comment.
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b. The same is true for utility rate change notices
and utility bills. The Commission's regulation has always
excluded such mailings from the prohibition contained in
Section 89001.

c. Pay warrants, other warrants and tax refund checks
likewise have been excluded and continue to be excluded from
the prohibition.

d. The same is true for legal notices and other
mailings required by law or court order.

e. Tax forms, welfare forms and other mailings which
are necessary to the functioning of governmental programs
likewise have been excluded and continue to be excluded from
the prohibition.

f. Community college class schedules, parks and
recreation schedules and community college course catalogues
are not prohibited as long as the name, signature or photograph
of an elected officer is not contained therein, since there is
no legal requirement for their inclusion.

g. Periodicals and reports containing items of
general interest are prohibited if sent by an elected official
or if they contain any reference to an elected official by use
of his or her name, signature or depiction in any photograph,
other than the appearance of the official's name in the
standard letterhead or logotype of the agency making the
mailing. :

h. Form letters or other mass mailings sent in
response to requests from constituents or the public are
permitted so long as the requests were not made in response to
a solicitation by the elected officer or his or her agency.

i. However, newsletters and other substantially
similar correspondence sent to 200 or more constituents or
other members of the public are prohibited if not sent in
response to unsolicited requests from the addressees.3/

5/ Under the commision's long-standing regulation, the
Senate Rules Committee would be permitted to send out its
inquiries regarding appointees subject to Senate confirmation.
However, the names of members of the committee may only appear
in the committee's letterhead and the inquiries may not be
signed by any members of the committee.
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The Commission's regulation contains a long-standing
exclusion for mass mailings sent to other governmental entities
in the normal course of business. It is the Commission's
belief that these mailings do not reach the members of the
public and hence do not directly affect potential voters to the
potential benefit of elected officers. These exclusions
continue to apply.$&/

In summary, Proposition 73 does not ban all governmental
mailings. It does prohibit the sending by elected officers of
newsletters and certain other unsolicited mass mailings at any
time. The previous restrictions were limited to certain time
periods. Under the previous restrictions, it also was possible
for an elected officer to entice members of the public to
request to receive mass mailings on an ongoing basis. Now,
members of the public must affirmatively request these mailings
on their own, without urging by elected officers or their
agencies.

I hope this letter sufficiently responds to your clients'
initial questions about these new provisions of the Act. If
you have further questions, you should direct your inquiries to
the undersigned at (916) 322-5901.

Yours truly,

Diane M. Griffiths
General Counsel

By: ! Robert E idig
Counsel, Legal Fi

DMG:REL: 1ld:Roycel

Enclosure

8/ This is in accord with the views expressed by the
proponents.
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Mr., John Larson
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Dear John:

One of our intentions in proposing Proposition 73 was to
eliminate legislative newsletters and mass mailings by incumbents
at public expense. As can be seen from the measure, Section
89001 of the Government Code was amended, which is the last of
the two Sections contained in Chapter 9 (commencing with Section
89000) of the Government Code. Chapter 9 is entitled

" Incumbency". ' ' : : :

The Commission has long defined what constitutes a mass mailing
(see Sec. 18901, Title 2, Cal. Code Regs). It was our intention
that this existing regulation would simply be expanded (with
slight modification to reflect the amendment to Sec. 82041.5 Gov.
C. regarding "substantially similar™ and "unsolicited"™ mailings)
to be continuously in effect, rather than only limited to the
candidate's district when that candldate is seeking elective
office.

In this regard, it is worthwhile to note that the commission,
over the past years, has consistently given Section 89001 a
common sense rather than a literal construction. For example,
there is nothing in the definition of mass mailing contained in
Section 82041.5 nor in the prohibitions of Section 89001 (as
these sections read prior to the approval of Proposition 73)
which limits the 200 piece prohibition to "a calendar month" as
the existing regulation so construes these provisions. Moreover,
a literal reading of Section 89001, as it existed prior
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to Proposition 73, would prohibit the sending of a newsletter or
mass mailing by an elected official, period. Rather than the
commission adopting a literal construction which would have
prevented the sending of any newsletter and mass mailing at
public expense by an elected officer during specified time
periods, the commission, by regulation, construed the phrase "by
or on behalf of" to allow the exceptions contained in Subdivision

- (b) of section 18901 of the California Code of Regulations. It

' was our expectation, based on prior FPPC regulations, that the
commission would likewise give the amended form of Sectlon 89001
a 51mllar reasonable construction.

It was not our 1ntent10n to affect state or local governmental
entities sending mailings in the course of their official
governmental duties. This authority is not currently within the
power of the commission nor is it a matter contemplated by the
Political Reform Act.

I draw to your attention the ballot analysis by the Legislative
Analyst, which stated: "Public funds cannot be used by state and
local elected officials to pay for newsletter or mass mailings."
It is clear by the Analyst estimate that the measure would save
$1.8 million that only legislative newsletters and mass mailings
by incumbents were contemplated. If notices of utility rate
increases, ballot pamphlets, community college schedules, or the
variety of materials that state and local entities routinely mail
on a daily basis also were contemplated, the estimated savings
would be substantially higher. As you know, the voters rely on
- - the ballot analysis which in my view reflects our intent. Voters
- who adopted Proposition 73 are looking -to the FPPC for a
reasonable and common sense 1nterpretatlon to effectuate their
intent.

I would appreciate discussing this section with you and your
staff personally and look forward to getting together to discuss
our intent regarding Proposition 73. Thank you for your
assistance.

. %erely, _ L
-~
ST _ /:/// .
Ve . g .
. \‘ VAR A P //

QUENTIN L. KOPP R PH B. MONTOYA
Senator, 8th District Senator, 26th District

flose O ’

ROSS JOHN
Assembl Member, 64th District
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Re: Your Requests for Advice
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This letter is a follow-up to our previous advice letter,
dated June 16, 1988, addressing questions regarding newsletters

and other mass mailings sent at public expense.

Following

dissemination of that letter, we have received several requests
for further guidance on this subject.
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UESTIONS

1. Ma& your clients rely on the exceptions contained in 2
California Code of Regulations Section 18901 pending adoption

of a superseding regulation?

2. May materials which were printed at public expense
prior to the passage of Proposition 73 be sent out (a) at
public expense; (b) with postage paid for by private entities;
or (c¢) by means of distribution other than the U.S. Postal
Service?

CONCLUSIONS

1. Although reasonable minds may differ regarding the
intent of the voters in adopting Proposition 73, pending
adoption of a superseding regulation by the Commission, elected
officeholders and agencies may rely on the exceptions contained
in 2 california Code of Requlations Section 18901.1/ ILocal
government agencies should assume that the provisions contained
in the regulation now apply to local officials and agencies.
The time period referred to in subdivision (a) of Regulation
18901 is no longer applicable. The advice contained in this
letter applies only until the Commission adopts a superseding
requlation or issues advice which modifies this letter.

2. Pending adoption of a superseding regulation or advice,
materials printed at public expense prior to passage of
Proposition 73 may be distributed only if (a) any costs of
distribution (including by means other than the U.S. Postal
Service) are paid for with other than public funds; and (b) the
costs of production and printing are reimbursed to the public
agency.

FACTS

Many public agencies have already printed or have pending
various written communications to members of the public which
exceed 200 pieces in number. The Commission has received many
telephone inquiries regarding publications which do not appear
to fall directly into one of the categories listed in the
June 16 advice letter. Some of the circumstances described are
as follows:

1/ This regulation was last amended January 26, 1983. O©On
April 5, 1988, the Commission voted to repeal the regulation
and adopt a new regulation. However, in view of the passage of
Proposition 73, the Commission has withdrawn those actions from
the Office of Administrative Law and they will not become
effective. Hence, the pre-existing regulation remains.
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1. Correspondence from a legislator to members of the
public which bears the legislator's name and signature and
which was printed, inserted and addressed, but not mailed,
prior to the passage of Proposition 73.

2. Community college course catalogues which include the
names and photographs of the elected community college trustees
and which were printed, but not mailed, prior to the passage of
Proposition 73.

3. A periodic agency newsletter which is sent out to
persons affected by agency decisions and which contains a
column signed by an elected officer. As part of its normal
layout, a roster is included of the members of the governing
board and other agency officials, some of whom are elected
officers.

4. Press releases distributed by an elected officer to
more than 200 newspapers and radio and television stations.

5. Newsletters which have been printed and which contain
an elected officer's name and photograph. The elected officer
is interested in distributing the newsletters by means other
than the U.S. Postal Service.

ANALYSIS

As with our previous interim advice letter, this letter
does not purport to be a final interpretation of the amendments
to Government Code Sections 82041.5 and 89001 made by
Proposition 73.2/ The purpose of this letter is simply to
provide interim guidance to allow certain governmental mailings
to proceed until the Commission adopts a regulation superseding
current Requlation 18901. A copy of that regulation is
attached for your convenience.

Based upon our previous letter and the attachments thereto,
we now advise that, on an interim basis, you and your clients

2/ These sections are part of the Political Reform Act,
which is contained in Government Code Sections 81000-91015.
All statutory references are to the Government Code unless
otherwise indicated. Commission regqulations appear at 2
California Code of Regulations Section 18000, et seq. All
references to regulations are to Title 2, Division 6 of the
California Code of Regulations.
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and all others similarly situated may rely upon the exceptions.
contained in Regulation 18901.2

The attached regulation applies on its face to "state"
elected officers and "state" agencies. This regulation was
adopted under a prior version of Section 89001, which referred
only to "state" elected officers. The limitation to state
elected officers and agencies no longer applies. Local elected
officers and local agencies must assume that the regulation now
applies equally to them.

We stress that this is interim advice only until the
Commission meets on July 26, 1988, to consider these advice
letters and a possible emergency regulation to supplant the
attached version of Regulation 18901.

We have received many questions concerning a few of the
exceptions in Regulation 18901. Therefore, we will address
them more specifically here:

1. Until further Commission action, press releases sent
only to the media are excepted from the mass mailing
restrictions. (Regulation 18901(d4) (1).)

2. Mailings required by statute or court order are
permitted. (Regulation 18901(d) (5).)

3. Newsletters and other mass mailings sent out by an
agency, as opposed to an elected officer, are permitted so long
as the elected officer's name appears, if at all, only in the
agency's standard letterhead or logotype, and there is. no other
reference (including the signature) to the elected officer in
the mailing. (Regulation 18901(c).) In its recent
reconsideration of Regulation 18901, the Commission concluded
that any photographic depiction of the elected officer is also
a prohibited reference to the officer. (See also Gonzalves
Advice Letter, No. A-88-021.)

3/ The attached regulation was originally adopted
October 18, 1977. It was last amended January 26, 1983.
Subsequently, in April 1988, the Commission approved further
amendments which have been withdrawn from the Office of
Administrative Law in light of the passage of Proposition 73.
Consequently, those amendments have not, and will not, take
effect.
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However, an agency newsletter may list the members of
governing boards and other agency officers in a standard
roster-type listing, so long as the names of elected officers
are in the same type 51ze and typeface as others listed. 1In
its recent reconsideration of negu;atlon 18901, the Commission
clarified that such a roster listing in a periodlc agency
newsletter is considered part of the standard letterhead for
that publication.

4. Regulation 18901 also provides that mass mailings sent
at public expense qualify as mass mailings only if 200 or more
pieces are sent in a calendar month. (Regulation 18901(b).)
This has been the Commission's long-standing interpretation.
Following passage of Proposition 73, many of you have asked
whether the calendar month provision still applies. Again, in
the interim until the July 26 Commission meeting, you may rely
upon this provision in Regulation 18901.

Under the regulation, the Commission has previously advised
that materials which are not mailed through the U.S. Postal
Service are not considered mass mailings. (Tom Advice Letter,
No. A-84-107.) However, that advice letter indicated that this
might be subject to change.

We have been asked whether it is permissible to disseminate
by means other than the U.S. Postal Service 200 or more pieces
of mail which have been prepared and printed at public expense
and which include the names or photographs of elected
officers. For example, would dissemination via Federal
Express, United Parcel Service, or other private delivery
service avoid the prohibition contained in Section 890017

The Official Title and Summary prepared by the Attorney
General (California Ballot Pamphlet, Primary Election, June 7,
1988, at p. 32) projects a cost savings from curtailing these
mailings. We do not believe that the voters intended that
other, perhaps more expensive, methods of dissemination could
be substituted for use of the U.S. Postal Service.

Consequently, in this interim advice, we conclude that
sending of otherwise prohibited newsletters or other mass
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mailings by any means which results in expenditure of public
moneys for any of the costs of the mailing is not permitted.4/

We have been asked about having private entities pay for
the distribution of materials which were prepared and printed
at public expense, either before or after the passage of
Proposition 73. In the past, we have considered the cost of
printing and production of a mass mailing to be a part of the
cost of sending it. (Senate Rules Committee Advice Memo, No.
T-84-148. See also Regulation 18435.) Therefore, in the
interim, we conclude that the costs of printing and production
of a mass mailing must be reimbursed if the mailing is to be
distributed at private expense and is not otherwise excepted
from Section 89001. o

This result is particularly clear when the distribution
will be paid for by an elected officer's campaign committee.
Since the mailing would be sent out at the behest of a
candidate, the costs of production and printing of the mailing
would be considered non-monetary ("in-kind") contributions from
the agency to the committee if not reimbursed. (Regulation
18215. See Bergeson Advice Memo, No. T-84-011.)

Given this result, we see no basis in this interim advice
to distinguish between mailings sent out by campaign committees
and those sent out by other private entities. 1In order to be
certain that the prohibition on mass mailings sent at public
expense is not violated, the entire cost of producing, printing
and distributing the publication must be paid from private

4/ The verb "sent" is defined more broadly than mailing
and includes means of distribution other than the U.S. Postal
Service. Webster's Dictionary includes: to deliver; to
dispatch by a means of communication; to cause to be carried to
a destination; and to convey or cause to be conveyed or
transmitted by an agent.

"Public moneys" is defined in Section 85101(e) of
Proposition 73 by reference to Penal Code Section 426. That
section defines the term as follows:

The phrase "public moneys," as used in the two
preceding sections, includes all bonds and evidence of
indebtedness, and all moneys belonging to the state, or any
city, county, town, district, or public agency therein, and
all moneys, bonds, and evidences of indebtedness received
or held by state, county, district, city, town, or public
agency officers in their official capacity.
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funds if the malllng is not otherwise excepted by the
provisions of Regulation 18901. This conclusion is the same
regardless of whether the publication was prepared and printed
prior to June 8 or after that date.

In summary, our intérim advice concerning the five examples
used in the facts section of this letter is:

1. and 2. Previously printed correspondence may be sent
only if the costs of production and printing, as well as the
costs of distribution, are paid by private sources. This will
require reimbursement of production and printing costs
originally paid for with public funds.

3. ‘A column in a newsletter, signed by an elected
officeholder, must be deleted if the newsletter is to be sent
at public expense. However, a standard roster listing of the
agency's officers is permissible.

4. Press releases may be distributed solely to the media.

5. Newsletters and other mass mailings containing
references to elected officers (other than in the standard
letterhead, logotype or roster) may not be distributed at
public expense. They may be distributed at private expense
only if all public agency costs for production and printing are
fully reimbursed.

As previously noted, the Commission will be meeting on
July 26 in Sacramento to consider these as well as other
issues. As always, public comment will be considered. If you
have questions regarding the contents of this letter, you may
contact the Commission's Legal Division at (916) 322-5901.

Sincerely,

Diane M. Griffiths
General Counsel
7

J

S

/K/,,ﬁ/ e
Robert E. Leidlqﬁ
Counsel, Legal Division

DMG:REL:1d
Enclosure

cc: Other Interested Parties



TITLE 2 FAIR POLITICAL PRACTICES COMMISSION § 18901
(Register 83, No. 5—1.29-83) (p. 351)

CHAPTER 9. INCUMBENCY

18901. Prohibition on Newsletters or Mass Mailin .
{a) The prohibition contained in Government &de Section 89001 against
any legislative newsletter or other mass mailing sent at public expense by or on
behalf of any elected state officer after the elected state officer has filed a
declaration of candidaty for any office terminates when: -

(1) The elections for which the declaration of candidacy was filed have been
conducted or the candidate has been defeated; or

(2) The officer obtains a court order revoking his declaration of candidacy.

(b) A mailing is a mass mailing if 200 or more identical or nearly identical
pieces of mail are sent in a calendar month, provided, however, that mass .
mailings do not include mailings which contain only information or materials
sent in response to specific requests contained in written correspondence,
petitions, oral inquiries or coupons.

(¢) A mailing will not bé deemed to be sent “by or on behalf of any elected
state officer” if the mailing meets all of the following criteria:

(1) It is mailed by a state agency in the executive branch, a legislative
committee or other governmental entity;

(2) The stationery, forms and envelopes used for the mailing are the official
stationery, forms and envelopes of the state agency, legislative committee or
other governmental entity; and

(3) The elected state officer’s name.appears, if at all, only on the standard
letterhead or logotype of the stationery, forms or envelopes and there are no
other references to the officer, including his or her signature, in the mailing.

{(d) A mass mailing sent by or on behalf of an elected state officer is not
prohibited by Government Code Section 89001 if less than 200 pieces of mail
are sent in a calendar month to persons in the district or jurisdiction for which
tl;e officer has filed a declaration of candidacy, or if the mailing consists only
of:

(1) Press releases sent to the media;

(2) Mailings sent in the normal course of business from one governmental
entity or officer to another governmental entity or officer;
th(.’3) Mailings sent in connection with the payment or collection of funds by

e state; )

(4) Mailings to Fgersons subject to a government program administered by
a governmental officer when such mailings are essential to the functioning of
the program; or

(5) Mailings required by statute or court order.

NOTE: Authority cited: Section 83112, Government Code. Reference: Sections 82041.5
and 89001, Government Code.
HISTORY:

1. New section filed 10-18-77; effective thirtieth day thereafter (Register 77, No. 43).
For prior history, see Register 77, No. 14.

2. Amendment filed 10-29-81; effective thirtieth day thereafter (Register 81, No. 44).

3. Editorial correction of subsection (d) (5) (Register 82, No. 17).

4. Amendment filed 1-26-83; effective thirtieth day thereafter (Register 83, No. 5).



California
Fair Political
Practices Commission

June 2, 1988

Roger W. Krauel

Krauel & Krauel

Central Savings Tower
225 Broadway, Suite 1750
San Diego, CA 92101

Re: 88-205
Dear Mr. Krauel:

Your letter requesting advice under the Political Reform
Act was received on June 1, 1988 by the Fair Political
Practices Commission. If you have any questions about your
advice request, you may contact Kathryn Donovan, an attorney in
the Legal Division, directly at (916) 322-5901.

We try to answer all advice requests promptly. Therefore,
unless your request poses particularly complex legal questions,
or more information is needed, you should expect a response
within 21 working days if your request seeks formal written
advice. If more information is needed, the person assigned to
prepare a response to your request will contact you shortly to
advise you as to information needed. If your request is for
informal assistance, we will answer it as quickly as we can.
(See Commission Regulation 18329 (2 Cal. Code of Regs. Sec.
18329).)

You also should be aware that your letter and our response
are public records which may be disclosed to the public upon
receipt of a proper request for disclosure.

Very truly yours,

'/\ ‘\ <A P
,»\;;/IA O ki §\V| ) 3&,.} / ; ! ~ A by

Diane M. Griffiths
General Counsel

DMG:plh
cc: Gloria McColl, Deputy Mayor

428 J Street, Suite 800 e P.O. Box 807 @ Sacramento CA 958040807 & (916)322-5660



LAW OFFICES OF

KRAUEL & KRAUEL

CENTRAL SAVINGS TOWER
ROGER W. KRAUEL 225 BROADWAY, SUITE 1750

Gt e A% AREA CODE 619
FRANCESCA MECIA KRAUEL SAN DIEGO, CALIFORNIA 22101 : Sl L B

231-3603

May 28, 1988

California Fair Political
Practices Commission
Attn: Legal Assistance
P.0O. Box 807

Sacramento, CA 95804

Re: SAFE BOARD/SAN DIEGO/McCOLL
Gentlemen:

Please be advised that in the May 28, 1988 edition of the San
Diego Union, the San Diego County Counsel announced that
certain legal issues, not previously disclosed to board members
of the San Diego Service Authority For Freeway Emergencies
Board (SAFE), may impose a previously unrealized obligation on
board members. On that same morning, I met with Gloria D.
McColl who is the Deputy Mayor of San Diego and who serves as
an appointee to the SAFE board.

Though the County Counsel has advised that a definitive answer
will be forthcoming, in an abundance of caution, Deputy Mayor
McColl sought my assistance in determining an immediate and
proper course of action. The issue involves Government Code
Section 84308 and its application to the SAFE board.

Cubic Corporation and COMARCO have submitted proposals to
provide call boxes on San Diego freeways. On June 3, the SAFE
board will select one of the proposals. On March 29, 1988,
Deputy Mayor McColl received from Cubic Corporation a campaign
contribution in excess of $250 for her State Assembly
campaign. This contribution was properly disclosed by the
campaign.

To avoid any appearance of impropriety, Deputy Mayor McColl is
doing the following:

1. Resigning from the SAFE board (see attachment);

2. Reviewing all campaign contributions received during
the preceding twelve months;
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3. Returning those contributions which bear any appearance
of being related to Cubic or COMARCO;

4. Not accepting contributions from Cubic or COMARCO for
the next three months, as provided for in the campaign
regulations; and

5. Immediately returning the Cubic contribution in full.

Please advise us as to what further action is required.

RWK:hs

Encs: $San Diego Union article of May 28, 1988 (copy)
Resignation of Deputy Mayor McColl from SAFE board (copy)



THE CITY OF May 28, 1988

SAN DIEGO
GLORIA D. McCOLL TO: Mayor and Council
DEPUTY MAYOR ¢
FROM: Deputy Mayor Gloria McColl%\Lﬂ ﬂ\a&——-

Please accept my resignation from the SAFE Board.
In the May 28, 1988, San Diego Union, the County
Counsel accounced that certain legal issues, not
previously diclosed to the Board, may impose a
previously unknown obligation on board members.

The safety of our motoring public must come first.
I do not want to have any legal doubt cast which
might delay the installation of these much needed
call boxes.

Though the County Counsel has advised that a
definitive answer will be forthcoming, in an
abundance of caution, I am tendering this resignation
immediately.

City Administration Building + 202 C Street « San Diego, California 92101 « Phone(619) 236-6633



Saturday, May 28, 1988

Golding resigns from freeway call-I

By Michael Abrams, Staff Writer

County Supervisor Susan Golding has re-
signed from the board of an agency established

to provide freeway call boxes for San Diego,

after questions were raised about a campaign
contribution she received.

“l realize I may be acting out of an abun-
dance of caution, but we’'ve gone through so
many twists and turns on this thing that I don’t
want the contract invalidated because of any-
thing I do,” Golding said yesterday.

Golding is being replaced by County Super-
visor George Bailey on the seven-member
board of the San Diego Service Authority for
Freeway Emergencies, better known as SAFE,
the agency charged with installing freeway
call boxes in San Diego.

The agency’s board, cemprised of elected of-
ficials from the county and four cities in the
county, is scheduled next Friday to let the lu-

crative call-box contract to either San Diego-
based Cubic Corp. or a joint team of companies
headed by COMARCO Inc. of Anaheim.

Cubic has presented a $5.3 million bid for the
contract, and COMARCO and Cellular Commu-
nications Corp. have submitted a $5.2 million
bid, said county public works official Roger
Walsh.

Golding said County Counsel Lloyd Harmon
told her “questions had been raised” about a
campaign contribution she received from at-
torney Bob Steiner, who does legal work for
Cubic.

News of Golding’s decision to step down also
sparked a call for the resignation from the
SAFE board of San Diego Councilwoman Glo-
ria McColl.

McColl has received a $1,000 contribution
from Cubic in her bid to be the Republican
nominee for the state Assembly’s 77th District.

A spokesman for McColl's GOP primary op-
ponent, Carol Bentley, yesterday said McColl
should resign from SAFE.

“It’s an obvious conflict of interest; it’s an
ethical question,” said David Lewis, Bentley’s
political consultant.

While Bentley has received a $500 contribu-
tion from Cubic, she is not involved with SAFE,
Lewis said. McColl was unavailable for com-
ment.

Last summer, Golding, McColl and former
Del Mar Mayor Ronnie Delaney were outvoted
4-3 in their attempt to have the call-box con-
tract awarded to Cubic. Defenders of Cubic’s
proposal noted that it was the lowest bid by
more than $1 million.

After the vote to award the contract to
COMARCO, Cubic filed suit in state Superior
Court, contending the agency had violated
state requirements of selecting the lowest bid-



