California
Fair Political
Practices Commission

August 24, 1988

Paul La Bonte
3179 Flanagan Drive
Simi valley, CA 93063

Re: Your Public Records Act
Request; Our File G-88-330

Dear Mr. La Bonte:

Your request for documents, made pursuant to the California
Public Records Act, was received yesterday. We have conducted
a search for documents of the type which you describe and have
found none. The only written correspondence received by this
office on the subject of a Simi Valley newsletter is the letter
from your attorney, Ms. Jennifer Shaw, to which you have made
reference.

If you have questions regarding this letter, I may be
reached at (916) 322-5901.

Sincerely,

Diane M. Griffiths

Gene;a;)€ounsel )

o > .
AR Z. »T:
By: Robert E. Leidigh
Counsel, Legal Divisign

X ~
-

REL:1d:LaBonte

428 J Street, Suite 800 ® P.O. Box 807 @ Sacramento CA 95804-0807 @ (916)322-5660



lanagan Drive
ey, CA 93063
st 18, 1988

Ms. Jeanne Pritchard
Chief, Technical Assistance and
Analvsis Division

Fair Political Practices Commission
F. O. Box 807
Sacramento, CA 95804-0807

RE: Request for Documents
Dear Ms. Pritchard:

In a recent letter to my attorney, Jennifer Shaw, you
mentioned that when a person requests advice under the
Political Reform Act, and related laws, p@liéie and
regulations, the reguest letter and the FPPC's response are

public records which may be disclosed to the public upon
receipt of a proper reguest for disclosure.

A controversy has arisen in the City of Simi Valley,
concerning the publication of a news]etter by the City, at
public expense, which the City Council states just
"coincidentally" relates tc the topic of an initiative measure
on the November 8, 1988 ballot in the City. The topic is local
traffic congestion. I am one of the proponents of the ballot
initiative.

Please consider this letter a reguest, under the
California Public Records Act, for copies of any correspondence
to the FPPC from the City Attorneyvy, City Manager, City Clerk,
City Council Members, of Simi Vallevy, or any other staff member

from the City of Simi Valley, or anv law firm thev may have
retained, reguesting informaticn or advice concerning the
publication of any newsletters. Similarly, please consider

ider
this letter a request, under the act, for any response by the
FPPC or its staff, to such Citv of Simi Valley officials’

reguests.



August 18, 1988
Page Z

Please note that there may be no such reguests or
responses. The City could easily be relving on the FPPC'ts
general advice letters and ruling concerning newsletters.

Within the next few days, I will be filing a complaint
with the FPPC concerning the newsletter. As a result, I would
appreciate an expedited search for the advice and information
requests described in this letter. If you determine that there
are, or are not, any such recuests and replies, would you
kindly telephone me at (805) 494~2615 to give me the
preliminary results of vour search.

Sincerely,

Paul La Bonte
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/0, b 15 §78; SECURITIES EXC}

See.
78ec.  Validity of contracts—Continued
(¢) Validity of loans, extension
liens; actual knowledge
78dd,  Foreign securities exchanges,
78dd-1. Foreign corrupt practices by issue
{a) Prohibited practices.
(b) Definition,
T8dd-2. Foreign corrupt practices by dome
(a) Prohibited practices.
(b) Penalties.
{e) Civil action by Attorney Gen
(d) Definitions.
T8ee.  Transaction fees.
T8If. Penalties.
Gy Willful violations: false a
(b) Failure to file information,
(¢) Violations by izsuers, office:
employees, or agents of is:
78gg.  Beparability of provisions.
78hh.  Effective date.
78hh-1. Effective date of certain seetions.
78ii, 78jj. Omitted.
78kk.  Authorization of appropriations.

§ 78j. Manipulative and deceptive de

It shall be unlawful for any person, dire
use of any means or instrumentality of inte
mails, or of any facility of any national sect

{a) To effect a short sale, or to use or er
in connection with the purchase or sale, o
on a national securities exchange, in contra
regulations as the Commission may prescril
priate in the public interest or for the prot

{b) To use or employ, in connection wit}
any security registered on a national secur
curity not so registered, any manipulative o)
trivance in contravention of such rules and
mission may prescribe ag NECessary or app)
terest or for the protection of investors.

June 6, 1934, c. 404, Title I, § 10, 48 Stat. 891

Historical Note

Transfer of Functlons. For transfer of sion, see I,
the functlons of the Securities and Ex- 2, eff. May
chaoge Conmissicn, with certain excep- 1244, set oy
tlons, to the chaltman nf sneh munmia.  #1n
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Bacuritles Act of 1633, nee ;7T CFit 110U ot seq. "
Becuritles Exchange Art of il34. see 17 CFR 240.0-1 et geq.
Tutermation, requeata, ete., see 17 CFR 200050 et ey,

Notes of Decisions
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ment

Civil linbilities on account of

when Presarning documenia which WL by
relied upan u ronnection With salg of e
Cultva. Sesurlijes gnd Fxcnange Cogg.
mlasion v, Naiivesl Atodent ,\hrktt!a.
Corp., D.C.D.C.1975, 402 F.Bupp. 6¢1,

4 Amendment or supplementetion o
Praspecius

Decisions of Canimisaton holding that
registretlon  statement need  not  py
amended tu reflect poateffective develap.
nent hevertheless eugnise that DTOS pae.
tus must be amended or Subplemented ta
BOMé manner o reflect such changm
Sevuritles ang Exchange Commilszlon Y.
Manor Nursing Cetters, Ine, C.ANY.
1872, 438 F.24 1002,

Assuming that prospectns reiatlug to
vulte stock utlering spake vuly am of
the effective date of registration state-
ment sad that Prospeciys roatalned me
false or wislezding stat-meits ag of ef-
feclive date. oq NPaliut and ita priaes.
s were yevertheipas cnder p duty to
Amend or supgdement pruarectus to re-
fiei ! pusteffective develojmenis, and thelr
fatture ta do we upereted ta etrip pro-
spectuns of compliance wilh (his section
N wperated 15 vialate pruxpectus-dellv-
BTa FRQUIT-mcn of mecltion TTe(in ) ot
Hos title, 14

4 lnjumction

vtineluld wax edintie Lo prelunioary
SR L euida s raten wad adh-
vra frog e {RE 0 acle and practicer
Siulating this M lalter an ! Necuritles

YHTR el -l uf 1his

ralion y o rlack, wiietE

SEe T atee (i Bl

T o sretathingier,

oy ' 1 v awehseed e paaee
Motk 1y ek reacgiatinas and
Fartaeien s, Secuzaies ana KadhiER®

Ceminitssien
[ENE S AP FIGTIR

Finape (v,

se registration state-

Fersome Powacanlug canse eof actiuns peracna llabir

Vay In case any pert of the registration stateinent, when such

part became effective, contair

an untrue statement of a material

1&0

or omitted to stute a material fact »
o Becessary to make the a'tntements t
p scquiring such security (unless
of such acquisition he k.new of such ur
her st law or in equity. in any court of «
(1) every person who signedthe r
(2) every person who was a dirl::
ing similar functions) or partner |
the filing of the part of the registrs
to which his liability ia asseried;
(3) every perscn who, with his c
istration atatement as being or abo
gon performing similar functions, o
(4) every acceuntant, cngineer,
whose profession gives authority t
who has with his consent been na
certified any part of the registrat
prepared or certified any report or
connection with the registration st
statement in such registration stat
which purports to have been prepare
18) every underwriter with respec
If such person acquired the security aft
enally availsble to its security holders .
ing a period of at least twelve months b
date 5f Lhe regisiration statement, then
this subsection shall be vongitioned an
quired the security relying upon such u
tration statement or relying upon the ro
knowing of such omissicn, but such 1
without pront of the ceading of the reg
person.

l'ernons exem;;t fram lizbllity u

Notwithstanding the nrovisiona o
tion no person, other than tie lstiger,
thereir who nhall sustzin the burden aof

bk

(1Y that before the effective date
tion atatement with respect to wh
(A} he had resigned from cr hed f
mitted by law to resign from, or ce:
ery office, capacity, or relstionshiy
in the registration staterient as ac
(B) he had advised tie Cormisais
ihal he had taken euch aciien and
sible for such part of the regisiratio

187




15 § 771 SECURITIES

(2) of suhsection (a) of said sertion). by the usr of any mean:
or instruments of trangportaticn ¢r communication in intersta?
commerce or of the mails, by meanrs of a prospectus or oral
communication, which includes an untrue statement of a mate-
rial fact or omits to state a material fact necessary ia order to
make the statements, in the light of the circumstances under
which they were raude, not misleading (the purchaser nut knc
iug of guch urtruth or emission), and who sha!! not susiain the
hurden of preof tha! he did not know. and in the vxercise of
reasonable care could not have known, of such untruih or amis-
$101,
shall be Liable to the per purchasing such security from him, who
may sue either at law or in equity in auy court of competent juris
diction, to recover the consideration paid for such security with in
terest thervon, lexs the amount of any income reveived thereon, upod
the tender of such security, or for damages if he he louger ewns the
security.
May 27. 1933, c. 38, Title I. § 12, 48 Stat. 84; Auy. 10, 1154, ¢, 667
Title I, § 9. 68 Stat. 626,

Historical Note

1858 Amendment.  Arl Angd. 10, 1954 In HER, Wel ant he an
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Cross References

Tofermaclon amy deennerls ta detrrmine ellgi
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Limitativn of acilenk, spe peclion TTn of this il
Federal Rules of Civii Procedurc
ree faron af n, see vole U THe 28 Judh and Jja e
Libes:y Refervaces
RKeenrs Reg il [ELRN LR bes Hewhtaooon sy o0 U

Notes of Decisions
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i PERSONMM LIS Bl—ts
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Y. COMPLRNY
xr REMEDIE: OR RELINE 281-384

O

(iemeralis 1

Acvoinllng 26
Artapt knemiedce. et wanwiedge o

ueienter 56

220

Arceaptanty

Ca. o

Caml ity of evider
Egsat. 10

Alftor, ana aLellors #
Aiding =nd ehelting

YA Tedeive
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Wt mprr b etat
w94
Assumptton ef risk,
Atlaerpy feea 268
Attorn.ys €6
Banks, nersenn conasldor
Brokerage hovses &
Brokerr, perwens cens
Burder #f prou?
Genermily %2
Causmiton 1%
Comman lew 718t
Cantralting perse: -
Due diligence
Intert, knowledge
Private offering §
Reilance 158
Hhitring 180
Causktlon

Burden of jroof 1

Elemanfs of nffertse

Requlaltey and =
plaint 215

Class actlens

Generarly 144

Comiaon (uestlans
141

Description of clax

Notlee 128

Mumerpusness of .

Pervonn entillcl !
128
Proof of clehin 1
Spnrican clans silt
Typleal elalna 1
Comman law fru.d, it
Common questlans of

Conrequertinl
Congervatorn,
tain actlon 184

Consideration psid
Conatructlon of o
Constraciion of wecll o
Geserally |
Wuk Fed-rat ¥
dure i
With ether 1
Contribution 238
Contribiiory nog
Controllilng perec
Burden of proc!
Pereons llabh 97
Hegulsltes ane o
vlaint  2:8
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(1) ©
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240.0-1 et seq.
e,

isions

en prenaring documents whi

'mi w H

*h win
ioeon h
LR

] azetlnn with sale op se.
A Securlties and Frohange Com.
Wion V. National Stodent Marketing
n., D.C.D.CI9T5, 402 FSupp. 641,

Ariendment or aupplesmentatlon

L4
ravpectus

‘eciaions of Cammiaslon holding thg
fatratlon  statement need not h.
ended fo reflect postelfactive devalap.
nt neverthelems recognize that DTOSpac-
must be amended ur supplemented in
'@ manner to reflert sixch chauges
uritles eand Exchange Commlsalon v,
aar Nursing  Ceoters, Inc, C.ANKY.
2. 438 ¥.2d 1009,

ssuming that prospectus ceiating te
stock offeriug wpoke nriy ag of
effectlve date af reglstration state.
1t and that prospectus cantalned ne
e or mirleeding statements as of ef-
Ive drte, rarpnration and its prinei-
3 were neverthelsss onder s AUty to
nd or supplement prospectrs to re-
* posteffective developments, and thelr
ure ta do s operated ty strip pre-
cbing of compliance with thly section
operated to violate prospectus-dellv-
requirament of section Tre(h) (%) of
Hile. 34,

Injunrtion
ominisrion waa entitied 1o preliminary
netian 1o enfola corps wn and oth-

froas engaping in acts and practices
ating thic kubehaprer an! Secnrities
hasige Avt. mectinn T80 uf seq. of thig
L In owale af cerparatinon's =tack, where
pets in emrp of stack did pot
of thin  subehapier
been indimced te puar-
@ «tock Ly nisrepresentatings  and
tstementn.  Necarlties aind Exchange
1 n v, Norih Am Fipapee (0.
At 1204 F o Rupp.

foopegain

Invis, i

nt of false registration state-

tion) persann linble

ration statemnent, when such
itrue statement nf g material

jtigd TO BULALE B IHHELEILAL 1HLL oluss wne o o omioe o
M::(;:::;;Lto make the statements therein not misleading, any
or ¥ n'ﬂcquiring guch security (unless it is proved ‘tha‘t at the time
of such acquisition he knew of such yntruth or o‘mh‘asu’)n)‘ mny, ei-
sher ot law oT in equity, in any court of competent jurisdietion, sue—

(1) every person who signed the registration statement;

(2) every person who was a diractor (.‘ {nr person perform-
ing similar functions) or pariner in the issuer at f!le time of
the filing of the part of the regisiration statement with respect
ic which his liability is asserted;

(3) every person who, with his consent, is uamed‘ in the reg-
istration statement aa being or about to become 2 director, per-

milar functions, or partaer;

son performing si
(4) every acceuntant, engineer, or appraiser, cr any person
whose profession gives authority tc a statement made by hkim,
who hss with his consent heen named as having prepared'or
certified any part of the registration statement, or as having
prepared or certified any report or valuation which is used in
connection with the registration statemert, with respect to the
statement in such registration statement, report, or valuation,
which purports to have been prepared or certified by him;
pcy to such security.

(5) every underwriter with resp
If such person acguired the security after the issuer has made gen-
erally available to its security holders an earning statement cover-
ing a perind of at least twelve months heginning after the effective
date of the registration statement, then the right of recovery under
this subsection shall be conditioned on proof that such person ac-
quired the security relying upon such untrue statement in the regis-
tration statenent or relying upon the registration atatement and not
knowing of such omission, but such reliance may he established
without purnof of the reading of the vegistration niztement by such
person.

Personn exempt from Habliity apon proaf of [reies

(h) Notwithstanding the provisions of suhsection (a) of this sec-
tion no person, other than the iasuer, ahall be Jiable as provided
therein who shall sustzin the burden of proof- -

(1) that before the effoctive date of the part of the registra-
tion stalement with respect to which his lisbility is ae: rrted
{A) he hsd resigned from or hed taken anrh wteps as are per-
mitted by law to resign frem, or ceused or refyzed o act in,' ev-
ery offica, capacity, or relationshin in which he was described
in the registration staterment as arting or agreeing o a-:'t,.and
(B) he had advised ilie Commizsiun pod the issuer i writing
that he had taken snel aciien and that ke we not Lo reapon-
aible for auch part of the regisiration statement; or

187
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o necassary to make the statements therein not misleading, any
n acquiring such security (unless it is proved that at the time
h scquisition he knew of such untruth er omission) may, ei-

of sut . o e
ther at law or 1 equity, in any court of competent jurisdictien, sue-—

(1) every peraon who signed the registration gtatement;

(2) every person who was a director of {or person perform-
ing similar functions) or pariner in the issuer at the time of
the filing of the part of the registraijon sthtement with respect
ts which his liability ia asaerted;

(3) every person who, with his consent, is named in the reg-
istration statement as being or about to become 2 director, per-
son performing similar functions, or partner:

(4) every acccuntant, engineer, or appraiser, cr any persor
whose profession gives authority to a statement made by kim,
who haz with his consent been named as having prepared or
certified any part of the regisiration statement, or as having
prepared or certified any report or valuation which is used in
conpection with the registration statement, with respect to the
statement in such registraticn statement, report, or valuation,
which purports to have bren prepared or certified by him:

(§) every underwriter with respect to such security.

If such person zcquired the security after the issuer haa made gen-
erally available to ita security holderas an earning statement cover-
ing a period of at least twelve months beginning after the effective
dute of the registration statement, then the right of recovery under
this subsection shal! be conditioned on proof that such person ac-
guired the security relving upon such untrue atatement in the regis-
tration statement or relying upon the registration stutement and not
kpowing f such omission, but such reliance may be established
without proof of the reading of the registration atatement by such
person,

Persons exempt {rom "zhllity apen proaf of lzpeen

(h) Notwithstanding the provisions of auhsection fa) of this sec-
tion no person, other than the issuer, shall be jiable as provided
therain who shall sustain the burden of proof--

(1) that before the effective date of the part of the registra-
ticn statement with respect to which kis labliity is asserted
{A) he had resigned from cr hed taken asuch cteps an are per-
mitted by law to resign frem, or cogged or refuzed io zct in, ev-
ery office, capacity, or relstionship in which he was described
ing or agreeing in aect, and
writing

T

that he had taken such acilen and that he wou
gible for such part of the ragisiraiion statement; or
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this title,

(2}

or
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the nrovigions of section
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nlg of transportation or vommanication in interstate
nf the nw's, by nmars of a prosg 15 or oral
towhich inchudes an unirue swtatement of a mate-
rial fact or wmits to state a material fact necessary in eriler to
e the statements, in the light of the circumatances under
whivh they were raade, not misleading (the pnrchaser net know-
ing of »ach untruth or cimission), nnd who shall nat sustain the
hurden of praof thut he did not kaew, and in the cxercise of
renzonanic cnre coubl rot huve kpowst, of such nutruth or omiz-

(3033 11 KT B S

communteail

sion,

shall ke liable to the person purchasing such security from him, who
may sue either at law or in couity in any court of competent juris-
diction, to recover the consideration paid for such security with in-
teregt thereon, less the amount of any tneosme received thereon, upen
the tender of such -ecurity, or for damages if he po longer owns the
security.

May 27, 19243, ¢, 38, Title 1, § 12, 4% Stat. 24,
Title 1, § ¥, 68 Htat, G35,

)

Auy, 10, 1804, ¢. 665
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L1at 293 (emphasis added).

See alzo Loriwr o Boebe, 07 FSupp. 279,
266 (SD.N.Y.1975) ("(A] plaiatiff, in order
to have a valid § 11 ciause of action, mnst
plead and prove that lus stock was tssaed
parsuant  to  the  particalar registration
statement allored W be defeetive.y; Unis
carn Fickl, Ine. v, Cannen Gronp, Ine., 60
FRD, 217, 226 (SDN.Y.19T). This Court
eaneurs fully with Jadge Friendly's conela-
Sie If plaintiff is to state a cause of
action under seetion 11, he must allege that
he purchased new stoek, Allegmg or prov-
ing that the siock, purchased in the open
markel, maght have been issucd pursiant to

s

tiie regostration stitoment docs ned et
tas requircpient. See Lerber vo Beele, sa-
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{71 It s undsputed that Memorads di-
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{%}  Plaintiff asserts that he can state a
scetion 1 claim against the ronsigning effi-
cers under a section 15 "controlling persen”
theory.  As will he discussed heluw, plain-
Ulf has not adequately alleged any Section
15 claim. But even if he had, Section 15
loes not make control persons directly lia-
e under section 11.

Relying on In re Caesars Palace Securi-
ties [itigation, 360 F.Supp. 366, 384 (S3.D.
N.Y. 1973), plainuff also suggests that the
norsigning officers can be held liable under
section 11 for aiding and abetting other
wrongdoers.  In that case, the court did
permit eseanspirator and wider and abettor
lability under section 1L Thix Court de-
clines, Farvever, to follow what it regurds as
1 mincrity position. Judge Luceas’ reason-
g in bnore Equity Funding Corp. of Amer-
s Seenriiies Litigation, 416 F.Supp. 161
tCD. Cal. 1976), i3 more persudasive:

There are other limitations on the plain-

G wider wnd abettor elaims. Most of

the ctatntes on which plaintiffs base

these lams specifically limit the catego-
rivs of persons that can be held lable
urder  those statutes . . . This
court is of the apinion that where a stal-
ute specifically Himits those who rmay be
held dinble for the conduct described by
the statute, the courts cannat oxtend lia-
Lditr, under a theory of aidiyy and abet-
ting, (o those who do not fall within the
citepraivs of  potentin defendants " de
seribedd by the statute. Ta impuse such
fability would eircumvent the express in
ot of Cougress (o cnacting these stats
ates that proseribe marrowly defined con-
duct and allew eolief from preeisely
defined partivs.
et 1] cemphasts added)
To sipetion i theory of woding and wieiting
wut the statutory
of meaning. Such a theory i
17 Congr. ad intended that
thin thears apply to section 11, it would
Ather in the statute or in e
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“tis Caurst wall ot meve beyond the chear
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2 Aceountants

[9] The accaunlants
ble under section 11
drafted.  The lang
pluinly states Uhat
sued anly with respe
registration stateme !
have heen preparcd orocertif
15 US.C. § TThici 1y 1uTe
part of a registration stutem.
ing, there s no accounint b
the misicading date cien b vxgress

uted tu the accountant. S
v. Whitney-Fildagoe Scalf,
Transfer Biaderj FediSeoL e
96,029, at 91,608 09 (SDNY.

L0 L
oniN, ape, UTN

U

[10]  As discussed ubove, the aceoantints
are named in the registration staforent as
taving prepared ar ecrtificd caty the oo
solidated financial stutements £ the yeurs
1974 through 1977, The camiphint whes
liberally construed, chaticmges the 1973 f1
nancial infermation.  The  roge
statement prominestly jabels ol
glatementa or sununaries of o
1978 us "unaudited 15 Beew
accountants cun bear ne section 1) Hability
for any niisstatemnent of the 18
data.

N (anetal

Plaintiff contends that ke
that the audited statements
As discussod shewe, ol

as will
gatior: cannot : ;
11 More sigrificant, however, fa the arpus
ment that
The accountar b habelits
der § 11 also arises from the faet o
they were invalved in the preparstion and
review of the unaudited (el st
ments of the company for the six manths
ended June 30, 1978, In this regard, they
provided “coid comfort” letters and ather
reports and valuations to the nnderarits

ate A clai ciiin

‘

15 See Adended Repestration Stoteagem 0 8
(*The Consuhdated Statements ! Gperghivrns
for the three months ended Mareh 3t (078
and 1977 have unt beor exdanuied by
dene cuntified pubiic accountants”)
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writers.  See, oy Kyeatt v, BarChris
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NUY. 1968 (" Piiintif{s may not take advan-
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s n this tetter.
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Sec,
T&c¢e.  Validity of contracts—Continuec
(¢) Validity of loans, extensic
liens; actual knowledgd
78dd.  Foreign securities exchanges,
78dd-1. Foreign corrupt practices by jssi
(a) Prohibited practices.
tb) Definition.
72dd-2. Foreign corrupt practices by don
tuw) Prohibited practices,
b)Y Penaltics
ey Civil aetion by Attorney G
fdy Definitions.
Trutsaction fecs,
Penalties,
fay Willful viclations: false
th) Failure to file informatic
{¢) Viclations by issuers, of fi
employees, or agents of
Rgr. Separability of previsions.
78hh.  Effective date.
T8hh-1. Effective date of certain scction
T8il, T3ji. Omitted.
7T8kk.  Authorization of appropriations.
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§ 78j. Manipulative and deceptive

It shall be unlawful for any person, d
use of any meang or instrumentality of ir
mails, or of any facility of any national g

(a) To effect a short sale, or to use or
in copnection with the purchase or sale
on a national securities exchange, in con
regulations as the Commission may presc
priate in the public interest or for the pi

(b) To use or employ, in connection w
any security registered on & nationa) sec
curity not so registered, any manipulative
trivance in contravention of such rules :
mission may prescribe as necessary or a
terest or for the protection of investors.

June 6, 1934, c. 404, Title I, § 10, 48 Stat.

Historical Note

Transfer of Fuactlons. For transfer of sion, se
the functions of the Becurities sad Ex. 2, eff. }
cheige Comwiaslon, with certain excep. 1283, sei
tions, to the chalrman of snch sommis.  ¢la



Supreme Court
- Opinions

January 25, 1983 .

Valume %1, No. 28

OPINIONS ANNOU
The Supreme Court decided:

OIL AND GAS—Price Ceilings

Kuanag

o Naturul Gas Price Protection Ay, »

fon al cefing prices sei by

cansider federad

applicaiinn of governmental price oscalator clauses or price

redetermination clanses cstamed i imrasiete gas s

rracis, and which fimits price iaacases under s

St i

clirses tu interstiate gas ceiling price established
federal Natural Gas Policy Act of 197%, 1t s s
tracts between gas supplier and public wiliity in viglation of
therefure may o be
cloises ta federal Aoy §103
s; §105 of federal Act,

Tpar e

Cuntract Clause, and
escil
ceiling applicable to "new’
which pravides that ceiling price of inty
af §102 price ar price nnder terms nf existing cantravts o date

wtoprice

ated under price esc,

state gas shall be fawer

nlennctment, does nat swumaticaily trigger guvernmental price
escalator clauses 1ngas supply contructs; Kansas Snpreswe
Caurt’s decisinn that gnvermment price escalatar clanses &1 tssne
were insutlicient tnoescalire gas price is interpreratiom of state
faw to which US. Supremce Caurt defers. (Energy Reserves
as Power and Light Ca, No. 81-1371)

Groap, Ineo v, Kt

SECURITIES AND EXCHANGES—Antifraud Provisions

Securities purchasers wha ciwnm thev were defrauded by

or

misrepresentitnns 1a registralian statement and prospectss
securities have cause of action under §10thY of 1934 Securines
Exchange Act even when canduct complomed of mmight aiae e

actionable nnder 11 0f 1933 Securities Act; persans serking
recovery under §10(b) need prove their gituse al actam by mere
prepanderance of evidenve, (Herman & Macbean v, Huditie-
stin, Nos. B1-650 & R1-1076) mage U9

TAXATION-—State Franchise Tax

[GR U EF{ISN

Tennesser wax an net caraings o hanks Jdoimg s

dates tmmunity 0l federsl obigasens from Caie ocal
raxatien, as prasided i 31 LSO 7420 G evient it dea in

hank™s taxable net earnings facome olhy,

States and sts pustrumentabies A

Crarper, Na. &H-1ai

Lron 4

NCED JANUARY 24, 1983

Full Text of Opinions

No. -G Al

211076

HERMAN & MacLEAN, PETITIONER
EALPH E. HUDDLESTON ET aL.

RALPH E. HUDDLESTON ET AL, PETITIONER
HI-1074 v

HERMAN & MACLEAN

UN WRITS OF CERTICRARI TO THE UNITED STATES COURT OF
APPEALS FGR THE FIFTH CIRCUIT

Syllabus

No. ¥1-680.  Argued November 9. 1382—Decided January 24, 1983*

Alleging that 1hey were defrauded by misrepresentations in a registration
wminl and praspectus for certain securities, purchasers of such se-
's brought a class actian in Federal District Court againgt most of
thi partieipants in the offering, seeking recovery under § 10(b) of the Se-
curhies Exchange Act of 1934 (1934 Act), which makes it unlawful for
“any” jerson to use “any' manipuiative ar deceptive diviee or eontrive
anre i the purchase or sale of “any” security. The trial judge in-
structed the jury to determine whether the plaint.ffs had proved their

se :f action by a preponderance of the eviflence, and judgment was
tered in Lhe hasis of a jury verdict in piaintiffs' faver.  The Court of

1+ heid that a cause of action may be maintained under § 10(b} for
srepresentations and amissions even when, as in this case,
act nnght also be aciionable under § 11 of the Securiiies Act of
3 Ary. which expressiy allows purchasers of a regisiered secu-
¥ Ut sue certaun ¢nurmerated parties who play a direct role in a regis-
ring when false oy misieading tnformatien is irciuded in a reg-
nent.  However, the Cuurt of Appeals conecluded thar a
g recovery under § 10(b) of Lthe 1934 Ao must prove his
i1d convineing” evidence, and reversed and remanded on

cdsp
srhpr reands,
Howd
t. The availability of an express remedy under § 11 of the 1933 Act
joes nit jireclude defrauded purchasers of registered securiues from
auiialiuing an action under §10h) of the 1934 Act.
(i The two previsions invoive distinet causes of action and wWere in-
address different types of wrongdoing. Under § 11, a plaintiff
shiw a maleriai miss:atement or omission in a registration
wnt 1o estabiish a prima fucie case.  Surh an zetion must be
nirchaser of a repnsten=d security, and can enly be brought
dn parties.  [n contrast, § I(Xb) is a “catchall” antifraud pro-
a purchaser or spler of a security, in order to estab-
he defendant acted with scienter.

tendid t
ieed

sm et al. v Herman & Maclyvan

R ORI 51 LW 4099
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red n private aclions anider the securities
Josner Leaxing Corp., 326 UL 8, 344, Reference !
a higher burden of proal in civil fraud acti
ing here.  Animportan) purpose of the
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hing higher siandards of

LIt At Gl
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Re securilies |
ed private e
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1575,
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ranghly egeal fashivn. While sielendants i
that mray result from a fndin
tors are among the very ind
securities laws, and i they prove that 1l s ntore ik
were defrauded, they sheuld revaver,

640 F.2d A3, affirmed in part, reversed in pawt, and remanded.

ManrsHaLy, J., delivered the spmon of the Cio
Memuers Huned, sxeept POWELL, J., Wha toaic nes
ar deviston uf the cases.

JUSTICE MARSHALL delivered the apinian of the Court.
These consolidated cases raise two unresolved questions
converning Seetjon 10(k) of the Securities Exchange Act of
Y934, 16 UL S €L §78jih), The first is whether porehisers
of regi

rd seeurities who allege they were defruslel by
misrepreseutations in a registration statement may nuintain
an action under Section 1ftb) notwithstanding the express

reinedy  for misstazements and omissiong in registration
statements provided by Seetion 11 ol the Seeurities Act wf

1935, 15 U, 8. C. §77k.  The second stion 18 whisther
persons seeking recovery umder Secetiay kb must prove
their cause of action by «lear and ennvineing evidence rather
than by a preponderance of the evidence.

I

11 1969 Texas International Speeitway, Ine. "TIS™), fleil a
registration stalement and pr tus with the Sceurities
and Exchange Commission a&ering a wital of 34,398,900 In
securities to the public. The procceds of the sale were to he
uscd to finance the construction of an autuimebile speedway.
The entire issue was scld on the offering Jdate, October 3,
1969. TIS did not meet with siiccess, nwever, and the cor-
poration filed a petition for bankruptey on November 30,
1970.

In 1972 plaintiffs Huddlestan
action in the United States triet Court §
Distriet of Texas® on behalf of thems
ers of TIS secarities.  The »
Seetin by of the Sceuritie
iU Act”y and SEC Rule 1
CFER 240.10b— .2 Plaintift

andd §
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] ar ad to decide
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the offering, inwhuling the accourting firm, Herman &
MaeLean, which had irsaed an epinion concerning certain fi-
nancial starements and a pro forma balance sheet® that were
contained in the registration statement and prospectus.
Pldntiffs claimed svhat the Jdefendants had engaged in a fraud-
femt sehenne to misrepresent or eoneeal material faets re-
warding the franeiat condition of TIS, inelwking the costs -
curred in buiding the s ~,.oe(l“:w

After i three-woeek trial, the District Juige submitted the
ry o special .n:errnqutz tes rvmtm;_ Lol Jtl'ily
mcted the *un‘ tmt ;.me"; coul vl Lc found

akso

case to th

Jury W dutermme whcther plaintiffs huad
auxe of action by a preponderance of the evis
ury remdered a verdiet in favar n[ 'i‘e
s el izsues, the jwige concluded the
Herman & Maelean and others had vivated Section !l.«n)
amd Rt V0b-0 by making frawlulent imsisrepreventations in
he TI\ re 'mti.m it;xtemems Thc court then deter-
Palgment Tor the

nain

Or appeal, the United States Court of Appeals for the
Fifth Circuit keid that 1 ¢ause of actinr, may be maintained
under Scedun 10(b) of the 1934 Act for fraudulent misrep-
resentations and omissions even when that eonduct might
alen be aetinnable under Section 11 of the Securities Act of
1433 Cthe 1933 Act™). Huddleston v. Herman & MacLean,
640 F. 2d 534, 54043 (1881). However, the Court of Ap-
peals disagreed with the District Court as to the appropriate
standard of proof for an action under Section 10(b), conelud-
ing that o phdntiff must provie his ease by “elear and ennvine-
g evidenee, il at 54546, The Caurt of Appeals re-
verserd the Distriet Court's julgment on ovher grounds and
remianded the case fur a new trial.  Id., at 5347-550, H60.

W prauted certiorari to consider whether an implied cause
of action uraler Seetion 10(b) of the 1934 Act will lie for con-
duet subieet to an express eivil remedy under the 1933 Act,
an issue we hiave previously reserved.® and to decide the
standard of proof applicable to actions under Section 10(b).’

A pro formia Belianee sheet is one prepared on the basis of asswmplions
as to future events.

*The gwige staled that reckless behavior sould sati clenler re-
rement.  While this instiuetion reflects the prev u'mz vi of the
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The tzsue in this cas oLh' ra ]mr[v ~hrm1d be barrad
from invoking this m,ui remely Tor fraud beecause the
allegedly frautuient conduct woald apparently also provide
the basis far a Jamage "'ml under Scction 11 af the
Act.® The resciution of th 1 turns on the
two provisions iwvolve distinet catses of action and were in-
teriled to afdress different types of \\Tongdu;ing.

Scction 11 of the 1 f

fering when false or
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Play & .iircv: rote in a reyistered offering.® I a plaintidf pur-
eriaseed 1 vecurity issued pursuant to a registration state-
neant, ht' seed only show a material misstatement or omission
na '-14' e cave.  Lisbikity against the issuer
ate,* even fur innoeent mis-
O’hur dc'lw(.‘m}s besr the hmlen of Jemon-
iigence. See 1 U S8
Lrpited i seope, Section 11 places a relative
mlen en a piaintff.  In contrast, Sevvion loibiisa
antifraud provision,” but it reguires a plaintiff to ¢
rier burden to estabish a cause of action,  While ~
11 action must be brought by a purchaser of a regis-
curity, must be based on misstaiements or omissions
nod reyiztration statement, and can only be brought against
certiin parties, a Section b} action can be brought by a
g ser ar seller of “any security” against "any person”
whu has ased “any manipulative or deceptive device or con-
trivance” in cornection with the purchase or sale of a secu-
rity. 15 U. 5. C. § 78} temphasis added). However, a Sec-
ff rarries a heavier burden than a Section 11
Must significantly, he must prove that the defend-
with intent to deceive, marnipu-

oh
!

pinimt/T,
ant acted with selenter, 1. v,
late, or defrawd.*

Sinee Seetion 11 and Section 1((b) address iifferent types
of wrompdning, we see no reason to carve cut an exception to
Section 10(b) for fraud cccurring in a registration statement
Just l‘,cuu\e the same conduct may also be actionable under
Section 1107 Exempting such conduet from liability urnder
.\ ion 1xb} wouid contlict with the basic purpese of the

1333 Act: to provile greater protection to purchasers of reg-
bt.‘r-gd securities, [t would be anomalous indecd if the spe-
cial protection allorded to purchasers in a registered offering
by the 1933 Act were deemed to deprive such purchasers of
the prefections against manipulation ard deveption that Sec-
tion 1bY makes available to ali persons who deal in
seciritics,

Witie winte cond

ety
- actignadidye rSeetion kb, it is
(o thint the Seenrtties Exchange Act and th uriyies Act
“profibit same of the same conduet.”  Uiried States v
Neafiafan, 41U S T8, 778 (19798 rapplyving Scetion {Tiat af
1633 A to candduet aiso probibited by Seetion 16b) of the
W3 At in an action by the SEC).  *The fact (hat there
way wiil b me overlap is neither unusnal nor unfortu-
vate.”" [hid., quoting SEC v. National Securities, [ac., 393
U, 8. 433, 468 (199).  In savings clauses {nciuded in the
1632 ard 1934 Acts, Congress rejected the notion that the ex-
press reriedies of the seeurities laws would preeinpt all other
rights of action.  Seetion 16 of the 1333 Act states uneqguivo-
that ““,‘H- rights and remedies pronmd by this
subehapres <hali be in addition to any and ali sther rights and
retnedies that miy exist at Jaw or in equuy.” 15 Ul

wn Zaadaf the 1934 Act contains a parailel provi-

ble under Seetion 11 2wy afsn
harsdly ans propusi-
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action, as here. a pr& nderance of the evidenve will estab-
iish the case . . . .7 The sumne andard appdies i ad-
minisiraiive proceedings before the SEC 2 and has been con-
sistently empiuyed by the lower courts in private sctivns
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under thu securities laws.

The Court of Appeals noueth s held that plaintiffs in a
Section 1ub) stit must estubiivh their vase by clear and con-
vineing evidence.  The Court «f Anpeals reifed primuriiv an
the traditional use of a higher burden of proaf i el fraud
actions at comenon faw. & F. 2d, a0 346348, Referonce
1y commen [aw praciices 1 be misleading, huwever, sinee
the historical constderations underivirg the mxp-.fimr. af a
higher standard of proof have iuble pertinence here.™

Bise Chip Stampa v,

See & Mun ur Drag Soreg, 21 UL 30723,
T 748 (19757 [ Tlhe typleal faet situation in whieh the clas-
st tort of misrepresentation and deceit evelved was dight
vears from the world of commercial frmnsactions to which
Rude 10b-3 is appiieabie.”s. Moveover, the antifiand provi-
stons of the svenritios Jaws are 1ot eoextensive with commen
Indeed, an wmportant purpose of
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mindful that a standard .1 proof “serves to ailocate the risk of
vrror between the litigants and to indicate the relative tmpor-
tance a[tached to the ultimate decision.” Addingfon v.
Texas, H1 U. 8. 418, 423 (1979). See also [n re Winship,
297 U. S, 3-3&5. 370371 (1970) (Harlan, J., concurring).
Thus, we have required proof by clear and convineing evi-
denee where particularly important individoal interests or
rights are at stake. See, e. g., Santosky v. Kramer,
UL 8. —— (1982) (proceeding to terminate parental rights;
Addington v, Terus, supra tinvoluntary commiiment pro-

coeding): Woodby v, INS, 385 U. S, 276, 285-256 (1466} (de-
purtation).® By contrast, imposition of even severe civil
sanctions that do not implicate such interests has been per-

mitted after proof by a preponderance of the evidence. See,
e. g., United States v. Regan, 232 U. 8. 37, 4848 (1814)

tproof by a preponderance of the vvidence suffices in civil
suits invelving proof of acts that expose a party to a eriminal
prosecutton). Thus, in interpreting a statutory provision in
Steadman v. SEC, supra, we upheld use of the preponder-
ance standard in SEC administrative proceedings converning
alleged violatiens of the antifraud provisions.  The sanctions
tnposed it the proceedings included an crder permarnently
barring an individual from practicing his pro on. And in
NEC v. C. M. Joiner Leasing Corp., 320 U. 8., at 355, we
keld that a preponderance of the evidence suffices to estab-
jish fraud onder Section 17(a) of the 1933 Act.

A preponderance-of-the-evidence standard allows both
partios to “share the risk of error in ruughly vgna fon. "
Addomgton v, Teras, 421 UL S, at 423, Any other standard
cxpresses a preference for one side’s interests.  The halance
of interests in this case warrants use of the preponderance
standard.  On the one hand, the defendants face the risk of
upprobrium that may result from a finding of fraudulent con-
datet, but this risk is identical to that in an action under See-
ticn 17¢a), which is governed by the preponderance-of-the-ev-
idence standard.  The interests of defendants in a securities
case do not differ qualitatively from the intervsts of defend-
ants sued for viclations of other federal statutes such as the
st or vivil rights laws, for which proof by a preponder-
ance of the evidence suffices. On the other hand, the inter-
ests uf plaintiffs in such suits are significant. Defrauded in-
vestors are among the very individuals Congress sought to
protuct in the securities laws. If they prove that it is more
iikkely than not that they were defrauded. they should
recover.

We therefore decline to depart from the preponderance-of-
the-cvidence standard generally a:plicable in civil actions.®
Accordingly, the Court of Appeals' decision as to the appra-
priate standard of proof is reversed.

v

The judgruent of the Court of Appeals is affirmed in part
and reversed in part and otherwise remanded for proceedings
consistent with this opinion.
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This conclusion i3 reinforced by our r ning in Ernsi |
Ernst v. Hochieller, supra, which held that actiors un
Section 19h) reguire prool of seienter and do not enicon
regligent eonduct.  In so he;idirg we noted that each of ¢
express civil remedies in the 1633 Act a
iepligent corduet is subject to proe
pitcable to a Section 10(b) action.™
We emphasized that extension of Se
conduet would have allowed caus
arder the expresa remedies (o be brough?
1 1k, "therehy nuilifviing! the effectiveness of the care-
£1ily drawn procedural restriction these express actions.”
Id., at 210 ifoutnote omitted). ng that scienter
houd be required in Section 16 3 inssrder to aveld
cireamvention of the prmuhm] rés riszmns surrounding the
express remedies, we neces sumed that the express
remedies were not exclusive. Otherwise there would have
been no danger of nuliification, Conversely, hecause the
added burden of proving scienter attaches to suits under Sec-
tionn 10(b), invocation of the Section 10(h) remedy will not
"nnilifv" the procedural restrictions that apply to the express
ren

This curnulative construction of the remedies under the
1933 and 1934 Acts is also supported by the fuct that, when
Congress comprehensively revised the securities laws in
1975, a consistent line of judicial decisions had permitted
plaintiffs to sue under Section 10(h) regardless of the avail-
abiiity of express remedies. In 1975 Congress enacted the
“most substantial and significant revision of this country's
Feuderal securities laws since the passage of the Securities
Exchange Act in 1934."® See Securities Acts Amendments
of 1975, Pub. L. No. 94-29, 23 Stat. 97. When Congre
actod, u-dum] ceurts had consistently and routinely permit-
ted a plamtttf to proceed under Section luthi even where ex-
press remedies under Seetion 11 or other nro S W
dakle ™ In light of this well-established judicial interpre-

i

s examyae, a planuf in & 1 11 ac
1 for eosts, 15 U0 8. O 377k, and the
7ML Tneontrast, Section WY om
Also,

tu the most u'lw
: ally longert
vee Emat & Ernse v,

tions of the fnram

statuse of !
the period provided for Section [l actions,
Hurnfeider, supra, 425 UL S, at 210, n. 29

Ree Fischman v. Raytheon Mfy. Co., 158 F. 2d 783, 786-787 «CAZ
0 Al Rron*m rg & L. Luwenfels, Secursties Fraud & omnus ]

€1

Y470, ICUEMIINE overiapjnng ac
press remedy where that rem
n¢ had refused to re-
it

The Unitod States T AW

| )—Hfi

tion 134D) intact sue-
ive nuture of the See.
erce, Fenner &
2):

;'v;lv >

Sweitk, Diel v v —_—
. or0-HN81 T 19TR)L
of the securities laws alswo
in onacting the
‘as “to impose re-
ke [seeuritt reguiation and
biy complete and effective.” 15 U, §
§ Ir: furtherance of that abjective, Section 1(b) makes
it urlswiul tu use “any manipulative or deceptive device or
contrivanee” in connection with the purchase or sale of any
security. The effectiveness of the broad proseription against
fraud setion 1Kk} woulkd be undermined if its scope were
the vxistence of an express remedy under See-
we have repeatedly recognized that securities
laws eombating {rand should be construed “not technically
and restrictively, bat flexibly to effectuate {their] remedial
purposes.”  NEC v. Capital Gaing Research Bureau, 375
Ul S0 180, 105 019631, Aceord: Superintendent of Insurance
v, Bankers Life & Cus. Co., 04 UL 804, 12 1971 Affiliated
Ute Citizons v, {Mnifed States, 406 U, S, 128, 151 (1972). We
therefore Tigeet an mterpretation of the securitivs laws that
plaves an action under Section 1(h).=

Accordingly, we hold that the availability of an express
retnedy ander Seetion 11 of the 1933 Act Jdoes not preelude
defrauded purchasers of registered securities from maintain-
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Reqgulations of the Fair Political Practices Commission
(Title 2, Division 6 of the California Administrative Code)

18427. Duties of Treasurers and Candidates With Respect
to Campaign Statements (Gov. Code Sections 81004,
84100, 84213, 91004)

(a) Treasurers. The treasurer of a committee
must verify that to the best of his or her knowledge the
committee campaign statements are true and complete and must
use all reasonable diligence in the preparation of such
statements. To coﬁply with these duties the treasurer shall:

(1) Establish a system of record keeping
sufficient to ensure that receipts and expenditures
are recorded promptly and accurately, and sufficient
to comply with regulations established by the
Commission related to record keeping;

(2) Either maintain the records personally
or monitor such record keeping by others;

(3) Take steps to ensure that all requirements
of the Act concerning the receipt and expenditure
of funds and the reporting of such funds are complied
with;

(4) Either prepare campaign statements per-
sonally or review with care the campaign statements
and underlying records prepared by others;

(5) Correct any inaccuracies or omissions in
campaign statements of which the treasurer knows,

and cause to be checked, and, if necessary, corrected,

-1 - 18427
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not exercising all reasonable diligence in the
pérformance of his or her duties;

{3) Review with care the campaign statements
prepared for filing by the committee;

(4) Correct any inaccuracies and omissions
in campaign statements of which the candidate
knows, and cause to be checked, and, if necessary,
corrected, any information in campaign statements
which a person of reasonable prudence would question
based on all the surrounding circumstances of
which the candidate is aware or should be aware by
reason of his or her duties under this regulation
and the Act;

(5) Perform with due care any other tasks
assumed in connection with the raising, spending
or recording of campaign funds insofar as such
tasks relate to the accuracy of information entered
on campaign statements;

(6) Unless such steps are required to meet
the standards set forth in the foregoing paragraphs
(1) through (4), a candidate is not responsible
for establishing a record keeping procedure for a
committee, monitoring committee record keeping,
reviewing campaign finance records other than
campaign statements, or personally taking steps to
corroborate any information contained on a campaign

statement.
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concerning the guestionable nature of the contribution and
neither, through performance of their respective duties

(such as monitoring campaign records or reviewing campaign
statements), could have learned any facts that would lead

one to question the contribution, the candidate and treasurer
have no duty of inquiry with respect to the contribution.
There is no duty of inquiry even though if Smith were asked
he would have revealed the true source of the funds.

Once the known circumstances are such that a question
is raised concerning the accuracy of information on a campaign
statement, an inquiry is required. It is not possible in a
regulation to describe with particularity every factual
situation that might trigger such an inquiry since the variety
of circumstances that could arise with respect to any par-
ticular campaign transaction are endless. By way of example,
however, such circumstances might include the following in
the case of a contribution: The size of the contribution,
the reported source, the likelihood of that source making a
contribution of the size reported, the circumstances surround-
ing receipt, and the manner in which the contribution is
recorded in campaign records.

The burden of inquiry is likely to fall more heavily
upon the treasurer because it is he, rather than the candidate,
upon whom the major record keeping and reporting responsibility
falls., Therefore, the treasurer is more likely than the
candidate to be the person who, by reason of performance of
duties, is aware of or should be aware of facts which would
give rise to a duty of inquiry.
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