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Fair Political 
Practices Commission 

Natalie E. West 
Meyers, Nave, Riback & West 
civic Center Complex 
8335 East 14th street 
San Leandro, CA 94577 

Dear Ms. West: 

December 21, 1988 

Re: Your Request for Advice 
Our File No. A-88-406 

This is in response to your request for advice on behalf of 
Mr. Gene B. Scothorn, sole proprietor of C2GjCivil Consultants 
Group ("Civil Consultants"), regarding his responsibilities 
under the conflict-of-interest provisions of the Political 
Reform Act ("the Act") .11 

QUESTIONS 

~he City of Scotts Valley has entered into a contract with 
Civil Consultants to perform engineering services for the 
"Gateway South Assessment District" ("Gateway District"). 
Mr. Scothorn has performed engineering services for three of 
the eleven property owners in the Gateway District. 

11 Government Code Sections 81000-91015. All statutory 
references are to the Government Code unless otherwise 
indicated. Commission regulations appear at 2 California Code 
of Regulations Section 18000, et seq. All references to 
regulations are to Title 2, Division 6 of the California Code 
of Regulations. 
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1. May civil Consultants perform the engineering services 
under the contract with the city of Scotts Valley? 

2. Should civil Consultants disqualify itself and 
terminate the contract, and the contract be awarded to another 
engineer, may civil consultants accept a subcontract from this 
engineer to develop the plans and specifications for the 
improvements for the Gateway District? 

3. Would the responses to the questions differ if 
Mr. Scothorn had performed professional services for all of the 
property owners in the Gateway District instead of three of the 
eleven? 

CONCLUSIONS 

1. Mr. Scothorn should disqualify himself from performing 
engineering services under the terms of his contract with the 
city of Scotts Valley for the Gateway District. 

2. civil Consultants may accept the subcontract if it 
required Civil Consultants to provide design services or other 
discrete services without requiring day-to-day review or 
direction by the governmental agency. 

3. Even if Mr. Scothorn had performed professional 
services for all of the property owners instead of for three of 
the ~leven property owners in the Gateway District, the 
responses to the above questions would not have been different. 

FACTS 

Gene B. Scothorn is the sole proprietor of civil 
Consultants. The city of Scotts Valley (the "city") has 
entered into a contract with Civil Consultants to perform 
engineering services for the Gateway District. 

The Gateway District is an assessment district formed to 
provide water and sewer improvements to 120 acres of land in 
the city. The costs of these improvements are assessed against 
the property owners in proportion to the benefit received by 
each property owner. 

There are eleven property owners in the Gateway District. 
In the past year, Mr. Scothorn has performed professional 
services exceeding $250 for three of the eleven owners. For 
one owner, Mr. Scothorn prepared the tentative map and boundary 
surveys for an 80 acre parcel which will be divided into 81 
lots. For another property owner he provided assistance with 
processing and hydrologic studies for a proposed office project 
within the district. He prepared a topographic map for a third 
property owner. 
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The engineer-of-work, in this case civil Consultants, is 
responsible for determining how the costs will be spread among 
the benefited property owners. Civil consultants will prepare 
an engineer's report containing: 

1. Plans and specifications for the improvements. 

2. Estimated costs for the improvements. 

3. Boundaries of the district. 

4. A formula for assessing the costs among the benefitted 
properties. 

5. A list of each parcel of land within the district and 
the proposed assessment. 

The city council will give notice to the affected property 
owners and hold a public hearing before adopting the engineer's 
report and levying the assessment. Bonds will be sold to cover 
the costs and the property owners pay an annual amount to 
finance the debt service on the bonds. 

To date, civil Consultants has performed topographic 
studies preliminary to developing the plans and specifications 
for the improvements. They have also developed a spread 
formula for the preliminary design assessments. They have not 
prepared any assessment rules or done any work that would 
result in levying final assessments against the properties. 

ANALYSIS 

Section 87100 prohibits public officials from making, 
participating in, or using their official position to influence 
any governmental decision in which they know or have reason to 
know they have a financial interest. 

PUBLIC OFFICIAL 

Public official includes a consultant of a local government 
agency. (Regulation 18700(a).) Subdivision (a) (2) of 
Regulation 18700 defines a consultant to include: 

[A]ny natural person who provides, under contract, 
information, advice, recommendation or counsel to a 
state or local government agency, provided, however, 
that "consultant" shall not include a person who: 
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(A) Conducts research and arrives at 
conclusions with respect to his or her rendition 
of information, advice, recommendation or counsel 
independent of the control and direction of the 
agency or of any agency official, other than 
normal contract monitoring; and 

(B) Possesses no authority with respect to 
any agency decision beyond the rendition of 
information, advice, recommendation or counsel. 

Regulation 18700(a) (2) (emphasis 
added) . 

The relevant regulation defines "consultant" as a "natural 
person." Thus the firm itself is not a consultant within the 
meaning of the Act. It is the personnel who actually perform 
the work who would be consultants. 

In a somewhat analogous situation, the Commission in In re 
Maloney (1977) 3 FPPC Ops. 69 (copy enclosed), stated with 
respect to a contract county surveyor-engineer: 

Our regulation defining the term "consultant" ... 
excludes a person who does no more than provide 
advice, information, recommendation or counsel to an 
~gency and whose advice is provided independent of the 
agency1s control or discretion. 2 Cal. Adm. Code 
Section 18700(a) (2). The preparation of surveys and 
engineering studies would appear to fall within this 
exclusion. When performing these services, the county 
surveyor-engineer is not involved in any official 
decision making. He is merely carrying out the terms 
of a contract just as any vendor of goods or services 
to the county might. He is not subject to the control 
or discretion of the county when he performs his work, 
but is governed only by the provisions of his contract. 

In re Maloney, supra at 71 
(emphasis added). 

The contract between Civil Consultants and the city 
requires Civil Consultants to perform several tasks under the 
direction of and subject to approval of the city's staff. For 
example, the contract specifically directs that Civil 
Consultants and its personnel shall, under the direction of the 
city's staff, establish the amount of assessments in proportion 
to the estimated benefits to be received by each of the parcels 
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of land within the boundaries of the district. (Agreement for 
Engineering Services, Gateway South Assessment District, City 
of Scotts Valley, California and C2G/Civil Consultants Group, 
Task 4.4 at p.A-6.) Under these circumstanc~s, it can hardly 
be claimed that Mr. Scothorn and civil Consultants' personnel 
are "not subject to the control or discretion of the [city] 
when [they] perform [the] work, but (are] governed only by the 
provisions of [the] contract." (In re Maloney, supra, at 71.) 
Therefore, the exception provided in subdivision (a) (2) (A) of 
Regulation 18700 is not applicable and Mr. Scothorn and civil 
Consultants' personnel are "consultants" and therefore "public 
officials" within the meaning of section 87100. 

PARTICIPATION IN A GOVERNMENTAL DECISION 

In your letter you have stated that the engineer of work 
prepares an engineer's report containing (in general): 

1. Plans and specifications for the improvements; 

2. Estimated costs of the improvements; 

3. Boundaries of the district; 

4. A formula for assessing the costs among the benefitted 
properties; 

~. A list of each parcel of land within the district and 
the proposed assessment. 

Regulation 18700(c) provides: 

A public official or designated employee 
"participates in the making of a governmental 
decision" when, acting within the authority of his or 
her position, he or she: 

(1) Negotiates, without significant 
sUbstantive review, with a governmental entity or 
private person regarding the decision; or 

(2) Advises or makes recommendations to the 
decision-maker, either directly or without 
significant intervening substantive review, by: 

(A) Conducting research or making any 
investigation which requires the exercise of 
judgment on the part of the official or 
designated employee and the purpose of which is 
to influence the decision; or 
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(B) Preparing or presenting any report, 
analysis or opinion, orally or in writing, which 
requires the exercise of judgment on the part of 
the official or designated employee and the 
purpose of which is to influence the decision. 

In preparing the engineer's report containing the items 
listed above, the engineer of work is exercising judgment and, 
the report will eventually influence the city's decision with 
respect to the assessment district. Thus, pursuant to 
subdivision (c) (2) (B) of Regulation 18700, the engineer of work 
is participating in the making of a governmental decision. 
(See Kaplan Advice Letter, No. A-82-108 (copy enclosed) at 
p. 10-11 for a discussion related to such exercise of judgment.) 

Even though the city council will hold hearings before 
adopting the engineer's report and levying the assessment, this 
is not deemed a "significant intervening substantive review." 
(Regulation 18700(c) (2) (emphasis added).) The 
engineer-of-work participates in a decision, even if it is 
reviewed by the city council following the public hearings, if 
the city council relies on the data or analysis prepared by the 
engineer-of-work without another person checking it 
independently, if it relies on the engineer's professional 
judgment, or if the engineer in some other way may influence 
the final decision. (See Kaplan Advice Letter, supra.) 

FINANCIAL INTEREST 

An official has a financial interest in a decision if it is 
reasonably foreseeable that the decision will have a material 
financial effect, distinguishable from the effect on the public 
generally, on the official or any member of his or her 
immediate family, or on: 

(a) Any business entity in which the public 
official has a direct or indirect investment worth one 
thousand dollars ($1,000) or more. 

(c) Any source of income, other than gifts and 
other than loans by a commercial lending institution 
in the regular course of business on terms available 
to the public without regard to official status, 
aggregating two hundred fifty dollars ($250) or more 
in value provided to, received by or promised to the 
public official within 12 months prior to the time 
when the decision is made. 
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(d) Any business entity in which the public 
official is a director, officer, partner, trustee, 
employee, or holds any position of management. 

section 87103(a), (c) and (d). 

The decisions involved in the preparation of the engineer's 
report include developing a formula for assessing the costs 
among the benefitted properties. This formula will reflect the 
costs associated with the plans and specifications prepared for 
the water and sewer improvements to the assessment district. 

Mr. Scothorn has a financial interest in a decision if it 
is reasonably foreseeable that the decision will have a 
material financial effect on: 

(1) His firm, civil Consultants, in which Mr. Scothorn, as 
the sole proprietor, has a direct investment presumably of 
$1,000 or more, and in which he is an officer. (Section 
87103 (a) and (d).) 

(2) The sources of income to him, which include the real 
property owners for whom Mr. Scothorn has performed 
professional services (hereinafter referred to as the "three 
property owners"). 

Foreseeability 

The effects of a decision are reasonably foreseeable if 
there is a substantial likelihood that they will occur. To be 
foreseeable, the effects of a decision must be more than a mere 
possibility; however certainty is not required. (Downey Cares 
v. Downey Development Com. (1987) 196 Cal. App. 3d 983, 
989-991; witt v. Morrow (1977) 70 Cal. App. 3d 817, 822; In re 
Thorner (1975) 1 FPPC Ops. 198 (copy enclosed).) The Act seeks 
to prevent more than actual conflicts of interest, it seeks to 
prevent even the appearance of a possible conflict of 
interest. (Witt v. Morrow, supra at 823.) 

The decisions made by Mr. Scothorn and his firm are 
designed to improve the property in the assessment district. 
It is therefore foreseeable that the decisions will have an 
economic effect on the property owners who are sources of 
income to Mr. Scothorn. 
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We do not have sufficient facts to determine whether the 
decisions made by civil Consultants in the preparation of the 
engineer's report would have any financial effect on Civil 
Consultants. 

Material Financial Effect 

Regulation 18702.1 provides that the effect of a decision 
is material if: 

Any person (including a business entity) which has 
been a source of income • • • to the official of $250 
or more in the preceding 12 months is directly 
involved in a decision before the official's agency •••• 

Regulation 18702.1(a) (1). 

Subdivision (b) of Regulation 18702.1 states in relevant part: 

A person or business entity is directly involved 
in a decision before an official's agency when that 
person •••• 

Is a named party in, or is the subject of, 
the proceeding concerning the decision before the 
official or the official's agency. 

Mr. Scothorn has performed professional services for three of 
the eleven property owners of the 120 acre district -- the 
tentative map and boundary surveys for the owner of the 80 acre 
parcel, processing and hydrologic studies for another, and a 
topographic map for the third. The three property owners are· 
the subject of the proceeding, along with the other property 
owners, in that the assessment district has been formed to 
provide water and sewer improvements to these property owners. 
The three property owners are thus directly involved in a 
decision before the official's agency and the effect of the 
decision is therefore material. 

Regulation 18702.2 outlines the standards applicable to 
determine if the effect of a decision is material as to a 
business entity such as civil Consultants. 

Public Generally 

If the effect of a decision on an official's economic 
interests is the same as the effect on the public generally, 
the public official may participate in the decision, even if 
the effect is a material one. (Sections 87100 and 87103.) 
Regulation 18703 (copy enclosed) provides in part: 
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A material financial effect of a governmental 
decision on an official's interests, as described in 
Government Code section 87103, is distinguishable from 
its effect on the public generally unless the decision 
will affect the official's interest in substantially 
the same manner as it will affect all members of the 
public or a significant segment of the public. 

In the present situation, the "public" is the City of 
Scotts Valley. The eleven property owners in the assessment 
district do not constitute a significant segment of the 
public. Therefore, the effect of the decision on 
Mr. Scothorn's economic interests is distinguishable from the 
effect on the public generally. Accordingly, Mr. Scothorn 
should disqualify himself from performing engineering services 
under the terms of his contract with the City of Scotts Valley 
for the Gateway South Assessment District. 

2. If Civil Consultants disqualifies itself and terminates 
the contract, may it accept a subcontract to develop the plans 
and specifications for improvements for the Gateway District? 

In our analysis above, we concluded that Mr. Scothorn and 
Civil Consultants' personnel were "consultants" and therefore 
"public officials" within the meaning of section 87100. 
(Supra, at p.7.) That conclusion was based on the fact that 
the contract between Civil Consultants and the city required 
civi~ Consultants to perform several tasks under the direction 
of and subject to approval of the city's staff. 

If Civil Consultants was to accept a subcontract for the 
plans and specifications for the Gateway District, it would 
appear that it would be working under a contract to provide 
design services or other discrete engineering services for a 
specific project. In the Criss Advice Letter, No. A-82-029 
(copy enclosed), we noted that, under such circumstances, the 
engineer uses his expertise to render professional services 
according to the specifications of a contract, and his 
decisions are not subject to day-to-day review or direction by 
the governmental agency. Essentially, the engineer is being 
called upon to deliver a finished product - a report or a 
design - and not to participate in or advise the agency on 
general governmental decisions requiring engineering 
expertise. Therefore, the engineer is not a "consultant" 
within the meaning of Regulation 18700(a) (2) and therefore not 
a public official within the meaning of Section 87100. 
Accordingly, if the subcontract required Civil Consultants to 
provide design services or other discrete services without 
requiring day-to-day review or direction by the governmental 
agency it may accept the subcontract to prepare plans and 
specifications for the Gateway District. 
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3. Would the responses to the questions differ if 
Mr. Scothorn had performed professional services for all of the 
property owners in the Gateway District instead of three of the 
eleven? 

Even if Mr. Scothorn had performed professional services 
for all of the property owners in the assessment district 
instead of three of the eleven, the response would not be 
different. A public official may participate in a decision, 
even if the effect is material, if the effect of the decision 
is the same on a significant segment of the public. 
(Regulation 18703.) The eleven property owners do not 
constitute a significant segment of the public. Therefore, 
Mr. Scothorn would be required to disqualify himself from 
performing engineering services under the terms of his contract 
for the Gateway South Assessment District. 

I trust I have provided you with the guidance necessary to 
determine Mr. Scothorn's responsibilities under the Act. If 
you have any questions, please call me at (916) 322-5901. 

DMG:JA:ld 

Enclosure 

Very truly yours, 

Diane M. Griffiths 
Gener.;tl Counsel 

/' ~ n 

J e~L:el/",- ,1/ qH~1' { 
By: Jeevan Ahuja / 

Counsel, Legal Division 
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San Leandro 

October 241 1988 

Diane M. Griffiths, General Counsel 
John G. McLean, Counsel, Legal Division 
California Fair Political 

Practices Commission 
428 "J" Street, Suite 800 
P.O. Box 807 
Sacramento l California 95804-0807 

Re: Request for Advice: Government Code section 83114 
Letter of October 21, 1988 

Dear Counsel: 

This letter is in reference to the October 21, 1988 letter 
sent to you by this office regarding the above-entitled matter. 
Please note that on page three (3), paragraph four (4) of the 
above-mentioned letter, that parag-3ph should read as follows: 

civil Consultants has entered into a contract to 
perform engineering services and has performed 
topographic studies preliminary to developing the 
plans and specifications for the improvements. 
While they have developed a spread formula for 
preliminary design assessments, they have not 
prepared assessment rules or done any work that 
would result in levying final assessments against 
the properties. A copy of the contract is 
enclosed. 

If you have any questions regarding the above, please feel 
free to contact me at your earliest convenience. 

Very truly yours, 

MEYERS, NAVE, RIBACK & WEST 

Natalie E. West 
NEWjdks 

cc: Gene B. Scothorn, P.E. 
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october 21, 1988 

Diane M. Griffiths, General Counsel 
John G. McLean, Counsel, Legal Division 
California Fair Political 

Practices Commission 
428 "J" Street, Suite 800 
P.O. Box 807 
Sacramento, California 95804-0807 

Re: Request for Advice: Government Code Section 83114 

Dear Counsel: 

San Leandro 

c.:::::> 
r> ...... 
r- ' 
(..; , 

CP 
, ' 

.-: 1 

w -<) 

.. 
O? 
c;O 

This letter requests advice on behalf of Gene B. Scothorn, a 
registered engineer who is sole proprietor of C2G/Civil 
Consultants Group ("Civil "::,:msultants"). The City of Scotts 
Valley has entered into a contract with Civil Consultants to 
perform engineering services for the "Gateway South Assessment 
District." 

QUESTIONS 

Based on the facts stated herein, can civil Consultants 
perform the engineering contract for the "Gateway South Assessment 
District"? If civil Consultants is disqualified and the city 
contracts with another engineer who would be the engineer of work 
and develop the spread formula, could that engineer subcontract 
with Mr. Scothorn to develop the plans and specifications for the 
publIc improvements? Would your responses to these questions 
differ if Mr. Scothorn had performed professional services for all 
of the property owners in the district instead of three of the 
eleven? 

FACTS AND SUMMARY OF APPLICABLE LAW 

Assessment districts provide a mechanism for public entities 
to fund construction of public improvements. There is an 
excellent summary of the process in Cal.Jur at 51 Cal.Jur3d 555, 
entitled "Public Improvements." That note describes an assessment 
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district as follows: 

A special assessment proceeding is an administrative 
procedure provided by the legislature to enable 
authorized governmental entities to provide public 
improvements of special benefit to only a limited area 
and to spread the costs on the lands so benefitted in 
proportion to the benefits conferred. 

The improvements that are constructed are public 
improvements, designed and built by the public entity, but the 
costs are paid by the property owners who benefit from the 
improvements, not the general public. 

It is very common to use assessment district financing as a 
way of paying infrastructure costs for undeveloped property. In 
this particular instance, the Gateway South Assessment District is 
being formed to provide water and sewer improvements to 120 acres 
of land in the city of SCL~ts Valley. The water system will cos~ 
an estimated $1.4 million and sewer costs are estimated at $1.5 
million. The costs of these improvements are assessed against the 
properties in the district according to benefit. The engineer of 
work is responsible for determining how the costs will be spread 
among the benefitted property owners. He prepares an engineers 
report containing (in general): 

1. Plans and specifications for the improvements. 

2. Estimated costs of the improvements. 

3. Boundaries of the district. 

4. A formula for assessing the costs among the benefited 
properties. 

5. A list of each parcel of land within the district and 
the proposed assessment. 

See e.g., Streets and Highways Code sections 10203, 10204 
(Municipal Improvement Act of 1913). 
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The City Council gives notice to affected property owners and 
holds a public hearing before adopting the engineers report and 
levying the assessment. If the costs of the improvements are 
substantial, bonds are sold and the property owners pay an annual 
amount to finance the debt service on the bonds. In this 
instance, the bonds will be sold pursuant to the Improvement Bond 
Act of 1915, streets & Highways Code sections 8500 et seq. 

There are eleven property owners in the Gateway District. 
During the past year, Mr. Scothorn has performed professional 
services exceeding $250 for three of the eleven owners. Thus, all 
three are "sources of income" to him. 

One property owner has an interest in 80 acres. Mr. Scothorn 
prepared the tentative map and boundary surveys for this parcel, 
which will be divided into 81 lots. He provided assistance with 
processing and hydrologic studies for a proposed office project 
within the district. He prepared a topographic map for a third 
property owner. 

civil Consultants has entered into a contract to perform 
engineering services and has performed topographic studies 
preliminary to developing the plans and specifications for the 
improvements. They have not developed the spread formula or done 
any work that would result in levying a particular assessment 
against certain properties. A copy of the contract is enclosed. 

Based on these facts, if Mr. Scothorn continues to serve as 
engineer of work, will he have a conflict of interest? I am 
informed that these facts are quite common and that engineers 
frequently prepare tentative maps for private clients and 
subsequently serve as engineers of work for the districts that 
will construct the improvements that are required as conditions of 
approval of the maps. See Subdivision Map Act, Government Code 
Sections 66410 et seq. Consequently, it would be useful to have 
some general guidelines that Mr. Scothorn and other engineers 
might follow when performing such work, See e.g., County of 
Mariposa v. Yosemite West Associates (1988) 202 Cal.App.Jd 791, 
248 Cal.Rptr. 778. 
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Thank you for your prompt response to this inquiry. Please 
do not hesitate to contact me if you have any additional 
questions. 

Very truly yours, 

MEYERS, NAVE, RIBACK & WEST 

\, '/ "~ -
) 

Natalie E. West 

NEWjdks 

Enclosure 

cc: Gene B. Scothorn, P.E. 
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October 26, 1988 

Honorable City Council 
City of Scotts Valley 
City Hall 
One civic Center Drive 
Scotts Valley, CA 95066 

Attention: Mr. August A. Caires 
City Administrator 

Subject: Agreement for Engineering Services 
Gateway South Assessment District 

Honorable Mayor and Members of the Council: 

On October 7, 1987, the City Council approved an agreement with our 
finn to provide engineering services associated with the Gateway 
South Assessment District project. During the past year, our finn 
has performed some preliminary phases of the work authorized by that 
agreement. 

Recently, in the course of reviewing an unrelated matter, I became 
concerned that, because my firm has performed consulting services 
for landowners whose properties are included wi thin the boundaries 
of the assessment district, the approval of that agreement may have 
resulted in my having a conflict of interest under Government Code 
Section 87100. 

To clarify my responsibilities, I have consulted a private attorney 
who has expertise in this area of the law. She has advised me that 
the law is unclear, and has recarmended that I seek written advice 
fram the Fair Political Practices Ccmnission (FPPC), the state 
agency that administers the applicable law. At my direction, she 
has written a letter to the FPPC requesting advice on my behalf. 

In requesting this advice, my foremost concern was to avoid any 
appearance of impropriety that would, in any way, inpair the 
interests of either the City of Scotts Valley or my private sector 
clients. 
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Preliminary discussions with the FPPC staff indicate that the 
question of potential conflict of interest relating to an assessment 
engineer's role has never been raised before. Since the practice of 
agencies employing engineers who also represent landowners is 
ccmronplace throughout California, it is understandable that this 
issue was not considered previous 1 y • Nevertheless, the FPPC' s 
ruling could have widespread application in the award' of design 
contracts for assessment districts. 

It is my understanding t..'h.at a.."1 opinion fran the FPPC ca.'1 be expected 
within about three weeks. Until this advice is received, I believe 
that it would be inappropriate for our firm to participate further 
on the Gateway South Assessment District project. Accordingly, I 
request that the Council consider action to temporarily suspend the 
City's contract with our firm pending the FPPC advice letter. 

If the FPPC can issue a clear and unambiguous opinion that no 
conflict exists, and if the Council desires that our firm continue 
on this project, we would be pleased to do so. HCMeVer, if the 
ruling is adverse or if it is in the least ambiguous, I would 
consider it necessary at that time to request termination of our 
agreement. 

In the event that the Council considers a temporary suspension 
inadvisable, I would request that we be allowed to resign the 
assignment effective immediately. 

I regret any inconvenience to the City that :rncty have resulted fram 
my raising of this issue. I attempt to conduct all of my business 
dealings with integrity, and I am sure that you can appreciate the 
importance to me that thi~tter be handled similarly. 

:cellkmt working relationship with the City of 
to provide our services on future projects. 

A, 

Fair Political Practices Commission 
Attn: John G. McLean, Counsel, legal Division 

Raymond M. Haight, Esq. 
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1\:11£ Yl'"JI~S. RIBACK & 
!~ FRC'!ESS!ON,'c 

October 24, 1988 

Diane M. Griffiths, General Counsel 
John G. McLean, Counsel, Legal Division 
California Fair Political 

Practices commis::;ion 
428 "J" Street, Suite 800 
P.O. Box 807 
Sacramento, California 95804-0807 

Re: Request for Advice: Government Code section 83114 
Letter of October 21, 1988 

Dear Counsel: 

San Leandro 

This letter is in reference to the October 21, 1988 letter 
sent to you by this office regarding the above-entitled matter. 
Please note that on page three (3), paragraph four (4) of the 
above-mentioned letter, that paragraph should read as follows: 

civil Consultants has entered into a contract to 
perform engineering services and has performed 
topographic studies preliminary to developing the 
plans and specifications for the improvements. 
While they have developed a spread formula for 
preliminary design assessments, they have not 
prepared assessment rules or done any work that 
would result in levying final assessments against 
the properties. A copy of the contract is 
enclosed. 

If you have any questions regarding the above, please feel 
free to contact me at your earliest convenience. 

Very truly yours, 

MEYERS, NAVE, & WEST 

Natalie E. West 
NEW/dks 

cc: Gene B. Scothorn, P.E. 



~A VE, RIBACI{ &'VIl~ST 

October 21, 1988 

Diane M. Griffiths, General Counsel 
John G. McLean, Counsel, Legal Division 
California Fair Political 

Practices Commission 
428 IIJII Street, Suite 800 
P.O. Box 807 
Sacramento, California 95804-0807 

Re: Request for Advice: Government Code Section 83114 

Dear Counsel: 

San Leandro 

This letter requests advice on behalf of Gene B. Scothorn, a 
registered engineer who is sole proprietor of C2G/Civil 
Consultants Group ("Civil Consultants"). The City of Scotts 
Valley has entered into a contract with Civil Consultants to 
perform engineering services for the "Gateway South Assessment 
District. II 

QUESTIONS 

Based on the facts stated herein, can Civil Consultants 
perform the engineering contract for the "Gateway South Assessment 
District"? If Civil Consultants is disqualified and the City 
contracts with another engineer who would be the engineer of work 
and develop the spread formula, could that engineer subcontract 
with Mr. Scothorn to develop the plans and specifications for the 
public improvements? Would your responses to these questions 
differ if Mr. Scothorn had performed professional services for all 
of the property owners in the district instead of three of the 
eleven? 

FACTS AND SUMMARY OF APPLICABLE LAW 

Assessment districts provide a mechanism for public entities 
to fund construction of public improvements. There is an 
excellent summary of the process in Cal.Jur at 51 Cal.Jur3d 555, 
entitled "public Improvements." That note describes an assessment 



Diane M. Griffiths, General Counsel 
John G. McLean, Counsel, Legal Division 
California Fair Political 

Practices commission 
October 21, 1988 
Page: 2 

district as follows: 

A special assessment proceeding is an administrative 
procedure provided by the legislature to enable 
authorized governmental entities to provide public 
improvements of special benefit to only a limited area 
and to spread the costs on the lands so benefitted in 
proportion to the benefits conferred. 

The improvements that are constructed are public 
improvements, designed and built by the public entity, but the 
costs are paid by the property owners who benefit from the 
improvements, not the general public. 

It is very common to use assessment district financing as a 
way of paying infrastructure costs for undeveloped property. In 
this particular instance, the Gateway South Assessment District is 
being formed to provide water and sewer improvements to 120 acres 
of land in the city of Scotts Valley. The water system will cost 
an estimated $1.4 million and sewer costs are estimated at $1.5 
million. The costs of these improvements are assessed against the 
properties in the district according to benefit. The engineer of 
work is responsible for determining how the costs will be spread 
among the benefitted property owners. He prepares an engineers 
report containing (in general): 

1. Plans and specifications for the improvements. 

2. Estimated costs of the improvements. 

3. Boundaries of the district. 

4. A formula for assessing the costs among the benefited 
properties. 

5. A list of each parcel of land within the district and 
the proposed assessment. 

See e.g., Streets and Highways Code sections 10203, 10204 
(Municipal Improvement Act of 1913). 
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The City council gives notice to affected property owners and 
holds a public hearing before adopting the engineers report and 
levying the assessment. If the costs of the improvements are 
substantial, bonds are sold and the property owners pay an annual 
amount to finance the debt service on the bonds. In this 
instance, the bonds will be sold pursuant to the Improvement Bond 
Act of 1915, streets & Highways Code sections 8500 et seq. 

There are eleven property owners in the Gateway District. 
During the past year, Mr. Scothorn has performed professional 
services exceeding $250 for three of the eleven owners. Thus, all 
three are "sources of income" to him. 

One property owner has an interest in 80 acres. Mr. Scothorn 
prepared the tentative map and boundary surveys for this parcel, 
which will be divided into 81 lots. He provided assistance with 
processing and hydrologic studies for a proposed office project 
within the district. He prepared a topographic map for a third 
property owner. 

civil Consultants has entered into a contract to perform 
engineering services and has performed topographic studies 
preliminary to developing the plans and specifications for the 
improvements. They have not developed the spread formula or done 
any work that would result in levying a particular assessment 
against certain properties. A copy of the contract is enclosed. 

Based on these facts, if Mr. Scothorn continues to serve as 
engineer of work, will he have a conflict of interest? I am 
informed that these facts are quite common and that engineers 
frequently prepare tentative maps for private clients and 
subsequently serve as engineers of work for the districts that 
will construct the improvements that are required as conditions of 
approval of the maps. See Subdivision Map Act, Government Code 
Sections 66410 et seq. Consequently, it would be useful to have 
some general guidelines that Mr. Scothorn and other engineers 
might follow when performing such work, See e.g., County of 
Mariposa v. Yosemite West Associates (1988) 202 Cal.App.3d 791, 
248 Cal.Rptr. 778. 
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John G. McLean, Counsel, Legal Division 
California Fair Political 

Practices Commission 
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Thank you for your prompt response to this inquiry. Please 
do not hesitate to contact me if you have any additional 
questions. 

Very truly yours, 

MEYERS, NAVE, RIBACK & WEST 

Natalie E. West 

NEWjdks 

Enclosure 

cc: Gene B. Scothorn, P.E. 
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·, 

~ 
for 

ElIHNKKRIBl 5KRVI.CE5 

GATEWAY 500TII ASSmJ5MENT DISTRICT 

This Agreenent, is made and entered into as of this day of 

1987 J by and between the CITY OF soo:rrs VAI.J..Ef, 

hereinafter referred to as "CITY", AND C2GA::IVIL CONSULTANTS GROUP, a sole 

proprietorship, hereinafter referred to as "CXlNSULTANI'''. 

Wl'I'NmJSETII 

WHEREAS, CITY prop:)Ses an acquisition and construction program entitled "Gateway 

South Assessnent District City of Scotts Valley California" as set forth in 

Resolution 1124-G3-04, a Resolution of Intention to Acquire and Construct 

Improvenents, adopted September 17. 1986 J and in the judgenent of the City 

Council of said City, it is necessary and advisable to employ the services of 

• said CONSULTANI' for said p.trp:)ses; and 

WHEREAS, CXlNSULTANI' is a duly registered and qualified engineer experienced in 

the des ign of all types of street improvenents. water and sewerage facHi ties , 

and otoor facilities related thereto, and in the preparation of plans and 

specifications toorefor J and in estimating costs toorefor, and in too 

distrirution of benefit assessnents and matters connected toorewith, and has 

offered consulting services for too p.;trpOses specified in this ag:reenent; 
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NCM THEREFORE, t~ parties ~reto agree as follows: 

ARTIO'eR 1 - BHfIDYJ1iN1' <F <XHJOLTW 

Ci ty agrees to employ CONSULTANT, and a::N3ULTANT agrees to perform tre duties of 

Engineer of Work in special assessment district proceedings which are to be 

coooooted for t~ accomplishrrent of certain acquisition arxi improven:ent work 

~reina1::ove referred to, and. CCNSULTANT will perform engineering services for 

CITY in accordance with t~ provisioIl3 rereinafter contained in this agreen:ent. 

ARTICfi 2 - 800pe of Serv:i<ffi 

(X)NSULTANT shall perform all work necessary to complete, in a manner consistent 

with generally accepted professional engineering practice, tre services set forth 

in Exhibit" A", entitled "Scope of Services", attach9d hereto arxi by refereooe 

in<:x:>rp;>rated rerein arxi nade a part rereof. 

ARTICfeK 3 - Cmgm5ation for ServiCJ33 

In consideration of t~ faithful performance of this Agreement by CXlNSULTANT, 

CITY agrees to pay (X)NSULTANT compensation in accord.a.nJe with tre schedules set 

forth in Exhibit "B" , entitled "Compensation for Services", attached ~reto and 

by reference incorporated rerein and made a part rereof. 

Tre parties agree that compensation due mNSULTANT under this Agreerrent shall be 

payable from tre proceeds of assessments levied and 1::onds sold, arxi/or from 

Federal and State grants. crrY shall not be liable for paynent of fees prior to 

collection of assessments, t~ sale of lxmds or t~ receipt of grant fu.nds I and 
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tren only to tre extent asses::llrents are collected, oonds are sold, and/or grant 

funds are received. It is specifically recognized that CITY shall have no 

liability whatsoever for pa}'TIent of said compensation in tre event assessnents 

are not levied or ooncis are not· sold. In this regard, it is specifically 

recognized that, areent a ma.jority protest of affected landowners, CITY retains 

sole and al:solute discretion to determine wretrer to levy assessn:ents and/or to 

sell oonds, which discretion reneins unfettered by anything to tre contrary 

rerein notwithstanding, save and except as rereinafter provided in this Article 3 

wi th respect to engineering services associated with tre planning and des ign of 

water supply and sewerage facilities (for which assessn:ents have already been 

approved by nejority vote of affected landowners in a special neil-ballot 

election) . 

OJNSULTANT shall be entitled to m:mthly progress payrr.ents for fees earned on 

toose J;Ortions of the assignrrent for which CITY has collected assessrrents or has 

racei ved rond or grant proceeds. CITY ma.y, as a surety for faithful :t;:erfornance, 

witl':\h)ld from said progress payrr.ents an arrount not to exceed ten percent (10%) of 

tre compensation arrount otherwise due OJNSULTANT. UJ;On approval of tre plans and 

specifications by the City Council of CITY, the arrount of retained compensation 

shall be reduced to an arrount not to exceed five percent (5%) of tre arrount due 

OJNSULTANT and the corresJ;Onding J;Ortion of retained fees shall re paid 

OJNSULTANT. UJ;On award of a construction contract for tre project, tre total of 

OJNSULTANT's fees, including any and all retained arrounts, shall re in:ne<iiately 

payable. 

-3-



In tM event that tM project is fun:ied and/or constru::rted in phases or segn:ents, 

all compensation due CXlNSULTANT for work within any given phase or segn:ent of th:! 

project shall be payable to CXJtEULTANT as otMrwise provided Mre-tn. Prcgregs 

bill~ shall be payable within thirty (30) days from tM date of subrdttal. 

Billings not paid within said period shall be subject to interest compounded at 

tM rate of one percent (1. 00%) per II'Onth. 

Engineering servi~ associated with tM planning and design of water supply and 

sewerage facilities shall be payable from tM proceeds of assessments levied and 

bonds sold for that purpose, said assessment having been approved by a majority 

of tM owners of property within tM boundaries of the Gateway South Assessn:ent 

District in a special mail-ballot election MId June 2, 1987. 

ARTlq.R 4 - ResPlD:d.b;J l1ty Of Con:;ult.ant 

CXlNSULTANT shall be resp:msible for tM professional quality, technical accuracy, 

coordination and tlnely completion of all designs, specifications, reports, and 

otMr services to 00 furnisMd by <XINSULTANT under this Agreement. 

(a) CXlNSULTANT is employed to render a professional service only and 

any payment made to CXlNSUL T ANT is compensation solely for sooh 

services as M may render and recorrmendations M may make in 

carrying out tM work. 

(b) <XINSULTANT, in performing work Mreunder shall exercise tM due 

care of a reasonably prtrlent engineer under tM circun:stances and 

00 subject to accepted standards of tM engineering profession. 

(c) <XlNSULTANT makes no representation concerning tM estimated 

quantities and cost figures made in connection with maps, plans, 

specifications, drawings or contract docurr:ents, otMr than that 

all such quantities and figures are estimates only and cxmULTANT 

shall not 00 responsible for fluctuations in cost factors. 
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Cd) ~ULTANT does not guarantee tl:e completion or quality of 

perform:m:::e of contracts by tl:e construction contractor or 

contractors, or otl:er third parties, nor is <:X:R3ULTANI' 

responsible for tl:eir acts or orndssions. 

(e) CONSULTANT makes no warranty, eitl:er express or i.nplied, as to 

his fimings, opinions, recollIlendations, factual presentations or 

professional advice, otl:er than tl:ey ~re prorwlgated after 

following a practice usual to tl:e engineering profession. 

(f) <:X:R3ULTANT shall contact tl:e owners of franchised utilities to 

ascertain tl:e location am nature of tl:eir facilities within 

IUblic rights-of-way, am shall coordinate any relocation am/or 

adjustJ:rent of such facilities· that may be required to accormodate 

tl:e construction of tl:e inproverrents contemplated by tl:e project. 

arrICT.R 5 - Resmns1bi]:ita of CitY 

CITY shall make available all data in its p:>5session which nay reasonably 

relate to tl:e performance of this contract am shall provide all necessary 

inforn:ation regarding its requirerrents for tl:e project. 

(a) CITY shall furnish information required of it as ex:teditiously as 

necessary for tl:e orderly progress of tl:e ~rk. Such informa.tion 

shall include all relevant data on tl:e planning, design am 

con.struction of facilities adjoining tl:e project limits which 

have been, or are being done, by otl:ers. 

(b) CITY shall designate a representative to act, wl:ere such acts are 

not contrary to law of City ordinance or written policy, in its 

behalf with res~t to tl:e project. 

(c) CITY shall examine docurrents sutmitted by CONSULTANT am shall 

render decisions pertaining tl:ereto promptly, to avoid 

unreasonable delay in tl:e progress of (X)NSULTANT's services. For 

tl:e p.1rposes of this paragraph prompt response shall be 

cons idered as ten (10) ~rking days or less for routine 
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su1::mittals. and thirty (30) calendar days or less for sutmittal 

of construction plans and related documents or for otrer complex 

ma.terials . 

(d) CITY shall furnish tre services of a traffic engineer J 

geotechnical consultant and otrer consultants wren such services 

are deened necessary by CITY's City Engineer in consultation with 

~ULTANT. Such services shall include, rut oot necessarily be 

limited to, studies, reports, tests, calculations, and otrer 

operations necessary for the gatrering of essential data or for 

establishing cd teria for project designs. 

(e) CITY shall furnish tre services of right-of-way agents, legal 

counsel real estate appraisers, relocation specialists and otrer 

consultants necessary to evaluate, negotiate, ];llrChase or 

otrerwise obtain for CITY tre necessary rights-of-way and 

easerrents as determined and described by mNSULTANT. 

(f) CITY shall exercise its powers as utility franchisor wren 

necessary to enable CONSULTANT to perform his responsibilities in 

providing coordination for moving and/or adjusting existing 

franchised facilities in public rights-of-way or easerrents. Such 

franchise facilities shall include, rut not necessarily be 

limited to, tmse of Pacific Gas & Electric Company, Pacific Bell 

Telepmne Com,pany, tre Scotts Valley Water District, tre Manana 

Woods Mutual Water Company and Santa Cruz Cable Television 

Company. 

(g) CITY shall furnish such legal, accounting, and i.n3urance 

counseling services as ma.y be necessary for tre project, and such 

audi ting services as may be required to ascertain oow, or for 

what pn'pOses, the construction contractor has used tre monies 

paid the contractor under tre construction contract. Such 

services, information surveys and reports are a necessary part of 

tre project and the assessrrent district proceedings and shall be 

furnished by, CITY and paid for by CITY from the proceeds of 

assessrrents levied and/or bonds sold. Such services , 
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information, surveys curl rep:>rts shall be sufficiently complete 

curl accurate to justify a:H3ULTANT' 13 relian::e thsreon curl 85 

deem:d reasonable by CITY. 

(h) If CITY becones aware of. any fault or defect in ths project or 

any nonconformance with ths maps, plans, specifications, drawings 

or contract docl..lIlents, CITY shall give prompt written notice 

trereof to OJNSULTANT. 

ARTIa..K 6 - Irxiemndent Contractor Statu5 

Ths parties hsreby agree that a::N3ULTANT is an independent contractor curl not 

acting. hsreunder in any manner as an employee of CITY; and CITY shall not, 

except through negligence of CITY or its employees, be liable to a::N3ULTANT, or 

any person or persons acting for or under his employ, for any death or injuries 

received or claimed in connection with ths work performed under this Agreeroont. 

ARTTCIJl 7 - Tem1nation of Contract 

Eithsr party may terminate this Agreeroont, in wOOle or in part, if ths othsr 

party fails to fulfill its obligations under this Agreeroont through no fault of 

ths terminating party. K:::n.Jever, no such termination may be effected tmless ths 

othsr party is given: (1) not less than ten (10) calendar days written notice 

(delive:red by certified mail) of intent to terminate, curl; (2) an opp:>rtunity 

for consultation with the terminating party prior to the effective date of 

termination. 

CITY may terminate this Agreeroont in wOOle or in part for its convenience; 

provided, OO~ver, that CONSULTANT is given ten (10) calendar days written 

notice (delive:red by certified mail) of CITY"s intent to terminate. 
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In the event of termination for any reason, CITY agrees to pay <::X:N3ULTANT for 

any oompensation due within thirty (30) days after the effective date of 

termination. CITY agrees to pay c:x:H3ULTANT for any p:>rtion or p:>rtions of 

(X)tI)ULTANT's work for which CONSULTANT was not previously com.pensated wl:en such 

work is utilized by CITY. or by third parties acting as agents of CITY. to 

undertake construction of improverents at a future date. Such :paynent shall be 

due c:x:tSULTANT regardless of tl:e sources tl:en utilized to fund tl:e project. 

ARTICfR 8 - Snlxpntract;s 

OONSULTANT shall be entitled to sub:.:ontract any p:>rtion of tl:e work to be 

perforned. under this Agreerent. Provided, oowever, that any addition, deletion 

or sul:sti tution of sub:.:ontractors from trose listed in Exhibit "n" l:ereto. 

which involve sub:.:ontract aII'Ounts of two thousand dollat'3 ($2.000.00) or nora 

shall be subject to review and approval of CITY's City Engineer. OONSULTANT 

shall be resp:>nsible to CITY for tl:e performance of his sub:.:ontractors and 

shall keep the work under his control at all tin:es. 

ARTIC!.E 9 - <lHnershiP of Ihcnpmt:5 

All maps, plans. des igns. detailed drawings. work data, and all other documents 

prepared or prescribed by a:::RJULTANT in the perfOI'llfmCe of this Agreenent shall 

becone the property of the CITY upon :paynent in full of CXlNSULTANT's earned 

COlJi.)ensation. If, for any reason, tl:e borxl sale does not proceed. all such 

docun:ents will becore the property of CITY up:>n full payrr.ent to a:::RJULTANT for 

tl:e work perforned.. 
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All original papers J dOCUIll:mts J drawings J and otoor ~rk produc:t of cx:::N3ULTANr J 

and copies thereof J for which 00 paynent has been made sMll remain too 

property of a::N3ULTANr and may l:e used by cx:::N3ULTANr with:>ut consent of CITY. 

CITY shall not release copies of cx:::N3ULTANr's ~nts or allow duplication 

tooreof J or allow construction of facilities 1:.ased on cx:::N3ULTANr's docun:ents 

without written consent of c::oNSULTANr. 

c::xH3ULTANr sMll print, stamp or otherwise conspicuously mark each set of 

documsmts with a staterrent indicating their proprietary nature and describing 

the restrictions on tooir use. 

ARTICfR 10 - tbtia:s 

Notices transmitted pursuant to the terms of this Agreenent to be sent to too 

parties sMll l:e as follows: 

CITY: City of Scotts Valley 

One Civic Center Drive 

cx:::N3ULTANr: C2G;Civil Consultants Group 

Scotts Valley, CA 95066 

Attention: City Administrator 

ARTmR 11 - Ass1 gnaW] tty 

10 Suzanne Lane 

Scotts Valley, CA 95066 

Attention: Gene B. Scotoorn 

This Agreen:ent SMll be binding on the successors and assigns of too parties. 

c::xH3ULTANr sMll oot assign any interest in this Agreenent, and shall not 

transfer any interest in sane (woother by assigruoent or novation) witmut the 

prior written consent of CITY thereto: Provided, however, that clai.n:s for 

com.pensation by c::oNSULTANI' from CITY under Article 3 of this Agreen:ent can be 
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85s.igned to a bank trust COmpany, or other financial institution ."ithout such 

approval. Written not.ice of any such assignn:ent or transfer shall be furnisle::l 

promptly to CITY. 

WIel.E 12 - AcUlxJication 

If any action at law or equity, including an action for declaratory relief, is 

brought to enforce or interpret the provis ions of this Agreenent, the 

prevailing party shall be entitled to reasonable attorneys' fees, which fees 

may be set by the court in the sarre action or in a separate action brought for 

that purpose, in addition to any other relief to ."hich the prevailing party may 

• be entitled. 

WIcr~ 13 - Indennification 

a:::NSULTANT agrees to defend, indermify and bJld harmless, CITY, its officers, 

agents and employees from and against all claims, demands, damages or costs 

arising from CONSULTANT's negligence with respect to CONSULTANT's work 

• perfol:1'l':ed p.JrSuant to this Agreenent. CITY agrees to defend, indennify ancl. 

hold harmless OJNSULTANT, its officers, agents and employees from and against 

all claims, demands, damages or costs arising from CITY's negligence with 

respect to CITY's work perfol."1'l'ed pJrSuant to this Agreenent. 

WIer.! 14 - lJe::upnsihllity of Camtnx:tlon Contractor 

CITY agrees that in accordance with generally accepted construction practices, 

CITY's construction contractor will be required to assune sole and complete 

resPJnsibility for job site conditions during the course of construction of the 
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project, i.ocluding safety of all persons and property; that this requirerrent 

shall be made to apply oontinuously and not be limited to normal working h:>urs. 

ARTlq.E 15 - Professional Idability Ins~ 

C'(lfSULTANT shall within forty-five (45) working days after the effective date 

of this Agreen:ent, sul:mit to CITY adequate proof of insuranc:e for professional 

liability according to a starrlard form oovering errors, omissions and 

negligence in an aJlX)unt of at least One Hundred TOOusand dollars ($100, 000) . 

Said insurance shall oover all work performed under this Agreen:ent. 

, ARTICLE 16 - Consultant,' s Project Maooger 

mNSULTANT has designated Gene B. Scotoorn as its Project Manager. Mr. 

Scotoorn shall be the princ:ipal liaison with CITY and the person autoorized to 

effect changes to this oontract on behalf of mNSULTANT. No change in 

roNSULTANT's designated Project Manager shall be made witoout the prior written 

oonsent of CITY's City Engineer. 

ARTIQ.K 17 - Sepn:abi lity 

Soould any term, oondi tion or oovenant of this .Agreen:ent be held by a court of 

oompetent jurisdiction to be invalid, void or unenforceable, the remaining 

provisions of this .Agreen:ent shall be valid and binding on both :p!lrties. 

1'00 waiver of any term, oond it ion , or oovenant, or the breach of any term, 

oondition or oovenant, by either party, shall not oonstitute a waiver of any 

other term, oondition or oovenant or the breach of any other term, oondition or 

oovenant. 
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ARlIeLE 18 - Socme of Agreerrent 

This writing and attached Exhibit "A". entitled "Scope of Services"; Exhibit 

"B". entitled "Com,pEmsation for Services; Exhibit "C". entitled "Sch9dule of 

!burly Rates"; and Exhibit "D", entitled "List of Sul:xxlntractors"; constitute 

the entire Agreerrent between the parties relating to the provision of services 

thereto, and no m:x:Ufication hereof shall be effective unless and tmtil such 

modification is evidenced by a writing signed by both parties to this 

Agreerrent. 

ARl'ICLK 19 - Additional Services 

CITY may, at its option, employ (x)NSULTANT to provide additional services 

during t'he construction phase of the project that are beyond. the Scope of 

Services descri1::ed in Exhibit "A". Since t'he precise scope of said additional 

services cannot be presently defined, CITY and ())NSULTANT agree that any 

construction phase engineering services shall be the subject of a separate 

agreerrent . 

AR'l'ICI,E 20 - Non=lliscri mj nation in Ent?lQymnt 

IAlring the performe.nce of this Agreerrent, (x)NSULTANT shall not discriminate 

against any employee of applicant for employnent because of race, religion, 

creed, color, national origin, sex or age. ())NSULTANT will take affirmative 

action to insure that applicants are employed, and that employees are treated 

during employnent, with:>ut regard to their race, religion, creed, color, 

national origin, sex or age. 
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ARTICJ.K 21 - Jrbrlw;r' s Coogmsation Insurarx;e 

CONSULTANT shall comply with the provisions of tre Worker's Compensation and. 

Insurance Law of the State of California. 

ARTICJ.! 22 - CoupUBrx;e Hit.b LaBs 

CONSULTANT shall use reasonable care and diligence to comply with applicable 

federal, state and local laws in the performance of work under this Ag:reem:mt. 

IN WITNESS WHEREOF, CITY has caused its corporation nan:e to be affixed rereto 

by tre Mayor and attested by the City Clerk, thereof, and CONSULTANT has 

here1..U1to set his hand, the day and year first atove written . 

.RlOCX.HmNllID FOR APPROVAL: 

Norman D. Ploss 
Director of Public Works /City Engineer 

• APPROVED I.S TO FOOM: 

ATl'BST: 

~ 
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KXHIBlT HAM 

SCXH <F SERVICE:; 

GATEWAY srorn ASSEBSMKNI' DISTRICT 

1. mscRlPl'IOO lF FROJll':l' 

The acquisitions and improvements prop::>Sed for the Gate~ South Assessment 
District are generally as follows: 

(a) Street improvements associated with the widening and improvement 
of M:Junt Herrron Road 1:etween State Highway 17 and Glen Canyon Road 
and the p::>Ssible recotl3truction of the following intersections: 

• Mt. Herrron Road and Glen Canyon Road 
• Mt. Herrron Road and La Cuesta Drive 
• Mt. Herrron Road and Highway 17 on/off ranq;;.s 

The extent of intersection recotl3truction will be dependent on the 
resul ts of traffic engineering analyses and conceptual design 
studies to 1:e conducted by DKS Associates under separate contract 
with the City of Scotts Valley. 

Said street improvements are expected to incltde clearing, 
grubbing, excavation, grading, construction of base, pavement. 
retaining walls, curre, gutters, sidewalks, driveways, paving 
conforms, street signs, traffic signals, traffic signs, striping, 
m:mun:ents , lighting, surface and sureurface stom drainage 
facilities and related facilities and work appJrtenant to the 
widening and improvement of the described streets. 

(b) Street improvements associated with the widening and improvement 
of La Madrona Drive 1:etween the High~ 17 frontage road and the 
southerly City limits together with p::>Ssible reconstruction of the 
intersection of M:>unt Herrron Road and La Madrona Drive. 

These street improvements are expected to incltde clearing, 
grubbing, excavation, grading, construction of base, pavement, 
curre, gutters, sidewalks, driveways, paving conforms, street 
signs, traffic signs, striping, surface and sureurface stom 
drainage facilities and related facilities and work appurtenant to 
the widening and improvement of the described streets. 
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(c) The extension of gravity sewers along l1:>unt Hern:on Road from Glen 
Canyon Road and along La Madrona Drive from l'bunt Hernon Road to 
the southerly city limits. 

Sewer improvements are expected to include clearing, grubbing, 
trenching J backfill, compaction J sewer pipe 1 rnanJ'x)les , cleaoouts, 
laterals, resurfacing and related facilities and ~rk aPJ;\lrt.enant 
to the extension of sanitary sewers. 

(d) Water system imProvements, including construction of a 1. 6-million 
gallon reservoir (steel tank) to be located at an elevation of 
approxinately BOO-feet on property owned by the J. & P. Scott 
Company (Am 021-141-03) 1 and extension of a 12-inch dia.u:eter 
transmission pipeline from its present term:i.nus near the 
intersection of l1:>unt Herm::m Road and Glen Canyon Road, alOng 
Mount Hern:on Road, the Highway 17 frontage road and La Madrona 
Drive, then across the previously identified Scott parcel to the 
proposed reservoir. 

Water system imProvements are expected to i~lude clearing, 
grubbing, excavation. grading. trenching, backfill. compaction. 
pavement, water pipe, valves. fire hydrants, steel tank reservoir, 
controls, power and signal conduit and other facilities and ~rk 
appJrtenant to extension of water supply facilities. 

(e) Acquisition of rights-of-way and easements necessary to construct 
the proposed improvements. 

2. roroo (J.i' <lH>ULTANT 

<:XN3ULTANT shall provide necessary engineering services in conjunction with 
the assessment district including preparation of the Engineer's Report and 

• assessment spread. CONSULTANT shall prepare plans and specifications 
adequate and sufficient for the acquisition and construction of the street, 
sewer and water imProvements described in Paragraph 1, aoove. In 
connection therewith. CONSULTANT shall provide consultation services. 
interpret plans and specifications, and prepare needed m::x:iifications of the 
plans and specifications, as !TOre specifically described hereinafter. 

CONSULTANT shall prepare construction documents in a m:mner that will 
permit, at the CITY's option, the construction of the project in not rrore 
than three (3) phases, as follows: 

(a) The street improvements associated with the widening of l1:>unt 
Hernon Road as described in Paragraph l(a), above; 

(b) Tre street improvenents associated with the widening and 
realign.rrent of La Madrona Drive as described in Paragraph l(b), 
above; and 
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(c) The water and 3ewer improvenents described. in Paragraphs l(c) and 
1 (d) •. arove. 

3. SClJPK fJl SERVICES 

The services to be provided by roNSULTANT UIXler this Agreenent shall be as 
follows: 

fffljan Phm5e 

Task 1. 0 - Design Investigations ard Surveys 

Prior to corme~nent of detailed design. CONSULTANT shall initiate 
necessary design investigations and field surveys. The work effort UIXler 
this task shall consist of the following: 

Task 1. 1 - Research of Record Il3:ta 

CONSULTANT shall conduct a complete search of available record data. The 
search shall included collection and assembly of tract. parcel and record 

• of survey rraps. title reports, deeds, right-of-way doc1..l1lents. Plblic 
utility easenents, Assessor's rraps and similar dOC1..l1lents relating to land 
ownership. CITY shall assist CONSULTANT by providing access to records in 
CITY's possess ion. 

Task 1. 2 - Design Surveys 

Field surVeys of the project route and/or site shall be conducted. The 
PJ,rpoSe of t'OOse surveys is to establish a data base for detailed design 
and for control of future construction staking. Design surveys shall be 
accomplished utilizing a combination of field survey crews and aerial 
photogrammetric nethods. 

Deliverable products of this task shall include topographic na:ps of the 
project area and copies of all appropriate field notes. Topographic 
rrapping produced by aerial photogramr.etric nethods shall conform to the 
following miniIwm standards: 

Scale: 1-inch = 2o-feet 
Cross sections: Digitized a 50-foot intervals 

Contours: I-foot intervals (slopes < 10%) 
2-foot intervals (slopes) 10% < 30%) 

Culture: PlanillJ9tric napping practice 

GroUIXl survey nethods shall be used to supplenent aerial napping at 
critical locations and in areas unobservable by aerial photogra.nnetric 
teclmiques. Ground control for aerial rrapping shall be conducted by field 
survey netb:xis and shall be tied to existing ronun:entation. 
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Task 1. 3 - Soils Investigations 

CONSULTANT shall advise CITY with respect to investigations necessary to 
establish sul::surface corrlitions arrl design values associate with existing 
soils arrl road pavenent sections. While CITY shall contract separately for 
geotechnical studies arrl testing. CONSULTANT shall offer assistance to CITY 
in the selection of qualified geotechnical consultants. the establishn:ent 
of the work scope for soils investigations t arrl in coordination of testing 
arrl design activities. 

Task 1. 4 - Utilities Investigation 

CONSULTANT shall corrluct a utilities search involving the review of 
available p.1blic records. colll'l1.lIlication with utility cotT.lp9nies arrl field 
verification of visible utility facilities. Where excavation is necessary 
to verify the location of existing utili ties t CONSULTANT shall assist CITY 
in arranging for the equipn:mt arrl personnel required to exp:>se the 
facilities in question. . 

Task 2.0 - PreIaration of Plans, Con:t.ract fucrm:ents am Catst Kstlmrt..es 

CONSULTANT shall prepare all necessary plans. specifications. contract 
dOC\.llrents. arrl cost estimates for the improvenents contemplated by the 
assessnent district. The construction docurrents shall be in confo:rm:mce 
with standard requirenents of CITY arrl in a form suitable for distribution 
for construction bids. The following shall comprise the interrled work 
effort: 

Task 2.1 - Preparation of Cons~ion Draw:i.ng5 

Construction drawings shall include all necessary plans t profiles J cross 
sections. details. arrl other information reasonably required for 

• construction of the project as designed. Where appropriate. refere~ to 
existing standards arrl other data shall be incorp::>rated. Three (3) sets of 
preliminary plans shall be provided CITY for review. 

Task 2.2 - Constt:u:rt.ion Specifications am Contract Ibcunents 

CONSULTANT shall prepare special corrlitions sections for incorp::>ration with 
CITY's Standard Specifications. Particular attention shall be given to 
i teDB at variance with normal standards or otherwise of special interest to 
prospective bidders. 

CXN3ULTANT shall. in cooperation with CITY's staff arrl legal counsel. 
prepare the construction docurrents. including necessary bid fOmB. quantity 
estimates. general provisions. arrl related elenents of the contract 
docurrents. Wl"ere appropriate, construction specifications shall provide 
for the use of alternative materials arrl/or equi~nt. arrl shall, if 
requested by CITY. provide for partial bidding arrl/or construction phasing 
of the prop:lSed improveroonts. Three (3) sets of preliminary construction 
specifications shall be provided CITY for review. 
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Task 2,3 - Const.:ru::tion Cost Kstimt.Ee 

Up:>n completion of engineering pla.ns and sFElCifications, (X)NSlll..TAm' shall 
prepare final quanti ty and construction cost estinates for the proposed 
project improvenents. Tb9 quantity and cost estimates shall be 
sufficiently detailed to permit evaluation of the total project cost, and 
shall be at least as detailed as the quantity estima.tes provided in the bid 
dooumsnts. 

Task 2." - Cocmilnation with OtlEr Agercies 

CONSULTANT shall provide for coordination of project activities with other 
gove!.'l'UlEntal agen::::ies , utili ty companies, and other interested parties. 
Where licenses, permits and/or approvals from regulatory agen::::ies are 
required, (X)NSULTANT shall assist CITY in 3ecuring :necessary project 
clearances . 

Task 3.0 - Deal Property Acquisition 

CONSULTANr shall provide assistan::::e to CITY in the acquisition of rights to 
• and/or over properties to be acquired in fee title, for rights-of-way, and 

for easenents. CONSULTANr's resp:>nsibilities in resFElCt to such 
acquisitiorus shall be limited to the following work tasks: 

Task 3. 1 - Right of Way Ihcuzents 

CONSULTANT shall corrluct necessary field surveys and prep:tre legal 
descriptions and maps for right-of-way acquisition and 3hall provide 
verifications needed for recordation of deeds and records of survey. 

Task 3.2 - Assista:oce to Right of Hay Agent 

• CITY shall contract separately for the 3ervices of a right-of-way agent to 
negotiate, p.lrChase or otherwise act on behalf of CITY in obtaining land 
rights necessary for the contemplated improvenents. CX>NSULTANT 3hall 
consult with CITY's designated right-of-way agent and shall advi:se CITY 
with resFElCt to engineering requirenents related to real· property 
acquisitions. 

Task 3.3 - Assista:oce to Belocation Specialist 

CITY shall contract separately for the services of a relocation sFElCialist 
to evaluate necessary relocation of irrlividuals and tusinesses resulting 
from acquisitions and improvenents contemplated by the assessnent 
proceedings and to negotiate or otherwise act on behalf of CITY in 
achieving relocation of affected parties. <XlNSULTANr shall consult with 
CITY's designated relocation sFElCialist and shall advise CITY with respect 
to engineering requirenents related to such relocations. 
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As5f::v;JJBDt Engi Deer' ng Phase 

Task 4. 0 - Assessment Bngineering 

c:x:liSULTANT sha.ll provide all 8Ssessnent engineering services required 
pJrSuant to ei trer tre Improvenent' Act of 1911 or tre Municipal Improvenent 
Act of 1913, including tre following: 

Task 4.1 - 1hundary Map 

cx:tNSULTANT sha.ll prepare a nap delineating tre proposed l:oundaries of tre 
asses s nent district and illustrating tre limits of tre proposed 
improvenents . 

Task 4.2 - Assessment Kstiuates 

(X)NSULTANT sha.ll prepare preliminary estinates of tre assessnent an:ounts 
for each property to be assessed within tre assessnent district. 

Task 4.3 - Engineer's Report 

(X)NSULTANT sha.ll prepare for tre approval of CITY, an Engineer's Report for 
tre assessnent district. Tre Engineer's Report sha.ll conform to tre 
requirenents of State statute and procedures set forth by CITY's l:ond 
counsel. 

Tre Engineer's Report sha.ll include all necessary engineering docunents 
related to tre assessnent district proceedings including tre assessnent 
diagram, and assessnent roll. 

Task 4. 4 - Kstablisluent. of Assessments 

" a::t'SULTANT sha.ll, under tre direction of CITY's CITY Engineer, establish 
the an:ount of assessnents in proportion to tre estimated benefits to be 
received by each of tre parcels of land within tre l:oundaries of tre 
district. CX)NSULTANT sha.ll prepare and present to CITY a list of such 
assessnents and assist in tre filing and recordation of docunents as 
required by assessnent district proceedings. 

Task 4.5 - Coordination with City Staff a..-rrl Ibnd Counsel 

All assessnent engineering acti vi ties sha.ll be reviewed and coordinated 
with CITY's staff and legal counsel. 

Task 4.6 - At~ at Public Meetings 

a::t'SULTANT sha.ll be available to attend all public hearings and informa.l 
public neet1ngs related to tre assessnent district and, wren requested by 
CITY, sha.ll n:e.ke necessary presentations of tre findings and conclusions of 
tre Engineer's Report. 
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Task 5. 0 - Assistaooe Prior to ConstJ:u:rt1on 

CCN3ULTANT shall provide office engineering services necessary to assist 
t~ CITY" s staff during t~ construction phase of t~ project. ~e 
services shall include t~ following: 

Task 5.1 - Assistaooe in Securing Constzu:rtion Bids 

Sutsequent to approval of t~ project plans and specifications, o:::mULTANT 
shall assist CITY~s staff in securing bids for the construction of t~ 
project, and in t~ award of construction contracts. ~e services shall 
incllXle assistance in securing bids, condocting pre-bid conferences and 
site tours, tabllation and analysis of bids, and provision of 
recol1JIJ:Jooations relative to t~ award of construction contracts. 

Task 5. 2 - ~nstJ:u:rt,ion ConferetX::eS 

OJNSULTANT shall be available to participate in a preconstr\.1ction 
conference with CITY"s staff and t~ construction contractor. 

• Task 5.3 - Consultation furing Bidding :furiod 

(X)NSULTANT"s staff shall be available to advise, answer questions, and 
provide routine assistance to CITY"s staff during the period preceding 
award of t~ construction contract for t~ project. 

Constrootion FOOse Services 

It is recognized that CITY will require additional professional engineering 
services during t~ construction phase of t~ project that are beyond t~ 
Scope of Services described ~rein. 

• Because t~ precise SCO];le of said additional services cannot be presently 
defined, construction phase engineering services shall be t~ subject of a 
separate agreement. 

Anticipated services my include (OOt are not necessarily limited to) 
construction staking, construction observation, ];leriodic site visitation, 
analysis of field corrlitions, interpretation of specifications, preparation 
of estimates for progress payment, contract administration, preparation of 
reports sUPPJrting grant reiml::ursement, preparation of "As-Constructed·· 
plans. 
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a::IfP.l!H3ATIClI itJl SERVICIm 

GATEWAY SOOTH ASSESSMImT DlSTRICT 

EXHIBIT "H' 

CONSULTANT shall be compensated for tre services descri1::ed ur.rler Article 2 
(Scope of Services) of this Agreement in accordance with tre metb:xis arrl 
anounts provided rerein. 

A. Iesign Phase 

C'A:>mpensation to be paid CXlNSULTANT for th::lse services set forth in Exhibit "A" 
(Scope of Services) as "Design Phase" services (Tasks 1 through 3, inclusive) 
shall be tre following fixed fee am::>\m.ts: 

Task 1 - Investigations and surveys .............. $ 14,500 
Task 2 - Plans and contract documents ............ $ 141,500 
Task 3 - Real property acquisition ............... $ 7,000 

Subtotal - Design Phase ......... $ 163,000 

B. AssessDent Engineering Phase 

Compensation to be paid a:.:N3ULTANT for tmse services set forth in Exhibit "A" 
(Scope of Services) as "Assessment Engineering Phase" services shall be tre 
following fixed fee am:>tmt: 

Task 4 - Assessment engineering ................... $ 9,000 

C. Assistance Prior to Construction 

For services associated with tre provision of assistance to cm in tre 
securing, evaluation and awarding of tre construction contracts, as defined in 
Task 5 of Exhibit "A", CXlNSULTANT shall be compensated on an h:>urly rate basis 
in accordance with tre rate scredule provided in Exhibit "c" (Scredule of 
Hour ly Rates). T'l:e l18Xim..un aroount of compensation for this loK)rk effort shall 
not exceed ten tmusarrl dollars ($10,000) witmut prior approval of cm. 
D. Additionally AlIt;h)r:ized Services 

Services required of roNSULTANT and autmrized by CITY which are beyond tre 
scale of project arrl/or tre scope of services described in Exhibit "A" (Scope 
of Services) shall, unless otrerwise agreed to by tre parties in writing, be 
com:rensated for in accordance with tre lourly rate schedule contained in 
Exhibit "c" or (in tre event that such services are required after December 31, 
1988) in accordance with OJNSULTANT' s publisb::d standard mur ly rates in effect 
at tre tire said additional services are rendered. 
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K. Galt of Services l¥ Const...t:u::tion Phase 

It is recognized that CITY may utilize one or several fund.ing SOu.rce5 for tre 
completion of the project. The following division of tre compensation amount 
for preparation of plans and specifications (as identified in Paragraph A 
above) is provided for CITY' 5 use in assigning design costs to tre various 
funding sources: 

Mount Hermon Road Widening ...................... $ 39,000 
La Madrona Road Improvements .................... $ 27,000 
Water and Sewer Improvements .................... $ 75.500 

Total Cost of Task 2 .............. $ 141,500 

F. Oltside Direct BeiDi:ursable Expenses 

CONSULTANT shall 00 entitled to reimblrsement," plus an allowance of fifteen 
percent (15%), for outside direct costs identifiable as a project expenses. 
Such ~xpenses nay include, rut are not necessarily limited to: 

(1) Reprcx:iuction and duplication expenses, including blueprinting, 
ph::>tographic reprcx:iuction, protocopying, and offset printing; 

(2) Long-distance teleprone calls ootween CONSULTANT's place of 
rusiness and p:>ints outside of tre "408" and "415" dialing areas. 

(3) Telegraph costs, facsimile transmission expenses, costs of 
shipping and express delivery services. 

CONSULTANT shall receive reimblrsement of expenses for travel auth:>rized by 
CITY for project related pJrpOses to destinations ooyond. one hundred (100) air­
miles of Scotts Valley. Reimrursable travel expense shall include air or 
surface transp:>rtation costs by conm::m carrier, mileage expense for use of 
personal or company vehicles, lodging, meals, autorrobile rental and other, 
normal and reasonable expenses associated with business travel. Transp:>rtation 
and autorrobile rental expense shall 00 reimrursed at actual cost as srown on 
the ticket, invoice or tariff bill. Lodging, rreals and related sul:::eistence 
expenses shall be reimb..rrsed at the rate of $85.00 per person per day. Use of 
personal or company vehicles shall 00 reimblrsed at the rate of $0.30 per mile. 

Costs payable under this paragraph shall not exceed $5,000.00 with:>ut the prior 
written approval of the CITY. 

G. P.rosress PayuentB 

CONSULTANT shall 00 entitled to rronthly progress payments in accordance with 
the provisions of Article 3 of the Agreement. CONSULTANT shall sul::mit invoices 
indicating the relative completion of each identified pay item along with 
copies of invoices for any identifiable project-related direct expenses. 
CONSULTANT shall provide. sufficient billing detail to permit allocation of 
fees, costs and expenses to project accounts. 
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Invoices for l10rk iteIIB in which compensation is taaed on oourly rates sMll 
clearly identify tb9 employee classification category» tb9 oourly rate and tb9 
extens ion tb9reof. For contract l10rk i teIIB in which compensation is based on a 
fixed fee J invoices shall be taaed on tb9 estimated percentage of completion of 
tb9 l10rk item. Tb9 percentage completion sMII be sUpp::Irted by, a billing 
l10rksheet soowing tb9 oours l10rked by each personnel classification during the 
billing ~riod and 5mwing tb9 extension tb9reof using tb9 murly rates 5mwn 
in Exhibit "C". Tb9 billing l10rksheet shall soow all additional ron-personnel 
costs applicable to tb9 l10rk under this Agreen:ent which are 1n::llXied in tb9 
col'tlPltation of tb3 percentage completed. Tb3 data and calculations contained 
on said billing l10rksheet shall be used for verification of relative progress 
only J and shall not increase or decrease tb9 total fixed fee compensation due 
CONSULTANT . 

CITY agrees to pay <XlNSULTANT's invoices within thirty (30) calendar days after 
~ipt of said invoices. Invoices not paid within said period shall be 
subject to a late payment charge as provided in Article 3 of tb9 Agreenent. 
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SCHKllJLE (F IDJRLY RA'm> 

GATEWAY SOOI'H M3Sl.i.SSHENT DISTRICf 

KXHIBIT .. c·· 

'!'he following oour ly rates are applicable to services autoorized by the CITY 
which are b;:yond too sco:t;::e of services defined in the Agreerr.ent and which are 
autoorized t:efore January I, 1989: 

Class'f' 1 lcation 

Principal Engineer 
Senior Engineer 
Associate Engineer 
Assistant Engineer 
Designer 
Senior Drafter 
Drafter 
Clomputer Technician 
2-Person Survey Party 
3-Person Survey Party 
Technical Typist 
Clerical 
D9livery 

Hourly Rate 

$ 85.00 
$ 61.00 
$ 56.00 
$ 51. 00 
$ 46.00 
$ 45.00 
$ 39.00 
$ 44.00 
$ 122.00 
$ 150.00 
$ 28.00 
$ 23.00 
$ 21. 00 

The a1::ove rates include all direct wages and salaries, payroll costs, overhead 
costs, and profit. The rates do not include direct, identifiable 

• project-related exr;eoses which will t:e billed at our direct cost plus fifteen 
percent (15%) or travel-related expenses which will t:e billed at direct cost 
(witoout mark-up). 
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GAT!WAY SOOTH ASSFSSHBNl' DIS"l'RICT 

It is anticipated as of the date of execution of the Agreement, that the 
following subcontractors will be employed in the prosecution of portions of the 
~rk descri~ in Exhibit nAn aOO that the aJlX)unt of sooh suboontracted ~rk 
will be in excess of two tlPusand dollars ($2,000. 00) 

Aerial Ptx::ltogra.nnetry: 

Land Surveyors: 

Har 1 Pugh & Associates 
469 Grand Avenue 
South San Francisco, CA 94080 

Harvey F. Blol'Iquist 
38566 Royal Ann Common 
Fren:ont J CA 94536 

Arcturus Land Surveying 
328 Harrison Avenue 
Santa Cruz J CA 95062 

The employn:ent of additional suboontractors or the substitution of other 
subcontractors for tlx>se listed aoove shall be subject to the approval of the 

~ City Engineer as provided in Article 8 of the Agreement. 
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