California
Fair Political
Practices Commission

January 25, 1989

Lyle L. Lopus

Assistant City Attorney
City of Fremont

39100 Liberty Street
P.O. Box 5006

Fremont, CA 94536

Re: Your Request for Informal
Assistance
Our File No. I-88-460

Dear Mr. Lopus:

This is in response to your letter requesting advice
regarding the duties and responsibilities of the members of
the general plan citizen advisory committees for the City of
Fremont under the conflict-of-interest provisions of the
Political Reform Act (the "Act").l/ Since your advice
request does not refer to a specific governmental decision,
we are treating your question as a request for informal
assistance pursuant to Regulation 18329(c) (3) (D) and (F)
(copy enclosed).?

QUESTION

Are general plan citizen advisory committee members
"public officials" subject to the disclosure and
disqualification provisions of the Act?

CONCIUSION

Because the general plan citizen advisory committee is
not a decision-making board or commission, its members are

1/ Government Code Sections 81000-91015. All statutory
references are to the Government Code unless otherwise indicated.
Commission regulations appear at 2 California Code of Regulations
Section 18000, et seg. All references to regulations are to Title
2, Division 6 of the California Code of Regulations.

2/ Informal assistance does not provide the regquestor with the
immunity provided by an opinion or formal written advice.
(Government Code Section 83114; 2 Cal. Code of Regs. Section
18329(c) (3).)
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not "public officials" as defined by the Act. Consequently,
the members are not subject to the disclosure and
disqualification requirements of the Act.

FACTS

The City of Fremont has determined it will
comprehensively update its general plan and will seek public
participation in the process through citizen advisory
committees. These committees will consist of citizens who
will represent various interests in the community. It is
anticipated that at least some committee members will have
personal financial stakes in the general plan update.

Your letter also stated that these committees will be
charged with formulating substantive suggestions for the
planning commission and city council as to how the general
plan should be updated. These suggestions must be considered
by the planning commission and city council, but they need
not be accepted. Therefore, you believe that the citizen
advisory committees are not decision-making boards or
commissions, but solely advisory in nature.

Moreover, the planning commission and city council are
required by law to exercise their independent judgment on the
general plan. The citizen advisory committees cannot compel
or prevent their ultimate decisions.

ANALYSIS

Section 87100 prohibits a public official from making,
participating in making, or in any way attempting to
influence a governmental decision in which the official knows
or has reason to know the official has a financial interest.
A "public official" is defined in Regulation 18700(a) (1)
(copy enclosed) as follows:

(a) "Public official at any level of state or
local government" means every natural person who is
a member, officer, employee, or consultant of a
state or local government agency.

(1) "Member" shall include, but not be
limited to, salaried or unsalaried members of
boards or commissions with decision-making
authority. A board or commission has
decision-making authority whenever:
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(A) It may make a final
governmental decision;

(B) It may compel a governmental
decision; or it may prevent a
governmental decision either by reason of
an exclusive power to initiate the deci-
sion or by reason of a veto which may not
be overridden; or

(C) It makes substantive
recommendations which are, and over an
extended period of time have been,
regularly approved without significant
amendment or modification by another
public official or governmental agency.

According to the information you have provided, members
of the general plan citizen advisory committees will have no
decision-making authority. You have stated they will
formulate suggestions for the planning commission and city
council, but cannot compel or prevent them from ultimately
exercising their independent judgment. While the planning
commission and city council must consider the committees’
suggestions, they need not accept them. In addition, since
the committees have yet to be created, there is no history of
verbatim approval of the committees’ suggestions by the city
council or planning commission, which would qualify as
decision-making authority under Regqulation 18700(a) (1) (C).

Consequently, since the members of the general plan
citizen advisory committees are not members of a decision-
making board or commission, they are not "public officials"
within the meaning of Section 87100, and are not subject to
the disclosure and disqualification provisions of the Act.
(Miller Advice Letter, No. A-77-272, and Graff Advice Letter,
No. I-87-153, copies enclosed.) However if in the future, a
committee’s substantive recommendations should be regularly
approved without significant amendment or modification by the
planning commission or city council over an extended period
of time, then the members of the committee will qualify as
public officials within the meaning of Regulation
18700(a) (1) (C). At that time the disclosure and
disqualification requirements of the Act would apply.
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I trust this clarifies application of the law to your
situation. Should you require further advice as the advisory
committees begin operation, please do not hesitate to contact
this office for follow-up advice.

Sincerely,

Diane M. Griffiths
General Counsel
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~"By: ,John W. Wallace
~.__—" Counsel, Legal Division
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City of
Fremont

39100 Liberty Street
P. O. Box 5006
Fremont, CA 94537

FAX (415) 745-2888

{4150
December 8, 1988
Ms. Cathy Donovan
Attorney at Law
Fair Political Practices Commission
F. 0. Box 807
Sacramento, A 93804
Ra: dApplicability of Conflict of Interest Law to Citizen
Advisors for Gensval Plan Amendments
Dear Ms. Donovans:
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plan.

e IdentiTy community goals that will serve as the
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alternative.

o Create an atmosphere in which conflicting demands for
limited community resources can be resclved.

Fremont has determined 1t will s sfy the statutory mandate Tor
general plan grﬁcagg @t least
1zZen

at
seeking public participation in th
in part through the formation of o

Ia

+
which will be charged with formu ings over a g@rzad 1? MY
months, substantive suggestions as to how the gengral plan should
b u@ﬁaﬁ%dg It iz anticipated that at least some commitiee
ave cial ak th

m@m@@rJ



Me, Catl LAy YAar
Dﬂcmmber g2, 1988

P

FPage Three

Because @f the perzonal financial interes
committes members will probably have 1n the out
general plan upastﬁg there has been some con
citizens may run up against the conflict of in
of the Political Reform fct. } Haw? reviewed th%

regulations promulgated puy

even commilttes members hav1 gl ﬁmfvﬂlfm financi

outcome of the general plan update will not be =3 i

their committee activities by the Act’s conflict of interest

provisions. I believe this ta be so because the role of the

wammitta@ members will be to Tormulate sunaestions which the
arming Commission and City Council need not accept but need

Qﬂxy consider—-—hefore they exercise thelr independent judgment on

the general plan as they are required to do by State law.

Undey these facts, i
mempers will not fall with
set ocut in § 18700 of the lati
committee member will be r&gﬁraiﬂéﬁ in
conflict of interest provisi %

t

¢ €
1onss  and tlavéf I8 tﬁat atsl
any way by the Act’s

I hope my above-stated legal conclusion as to the non-
applicability of the Act’s conflict af interest Qraviﬁ
participation in the gensvail plan process by menmbers of
advisory commititees is covvect. If I am correct, I
vou provide me with a confirming letter. IF I am not
my legal analvsis, av 1if I have not provided vou with
facts on which to make a det bian 1

C. sodward
A. Willits

1
mn
aw




California
Fair Political
Practices Commission

December 12, 1988

Lyle L. Lopus

Assistant City Attorney
P.0O. Box 5006

Fremont, CA 94537

Re: 88-460

Dear Mr. Lopus:

Your letter requesting advice under the Political Reform
Act was received on December 9, 1988 by the Fair Political
Practices Commission. If you have any questions about your
advice request, you may contact Lilly Spitz, an attorney in the
Legal Division, directly at (916) 322-5901.

We try to answer all advice requests promptly. Therefore,
unless your request poses particularly complex legal questions,
or more information is needed, you should expect a response
within 21 working days if your request seeks formal written
advice. If more information is needed, the person assigned to
prepare a response to your request will contact you shortly to
advise you as to information needed. If your request is for
informal assistance, we will answer it as quickly as we can.
(See Commission Regulation 18329 (2 Cal. Code of Regs. Sec.
18329).)

You also should be aware that your letter and our response
are public records which may be disclosed to the public upon
receipt of a proper request for disclosure.

Very truly yours,

<7£2ifZLJL€%/Lp,§;Vv\2;xf’ltfmzz?“7t/’

v -
Diane M. Griffiths if;L‘
General Counsel
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