
California 
Fair Political 
I.)ractices Commission 

Michael H. Suess 
Associate Director 

January 24, 1989 

Personnel and Employee Relations 
California Polytechnic State University 
San Luis Obispo, CA 93407 

Dear Mr. Suess: 

Re: Your Request for Advice 
Our File No. A-88-468 

You have requested advice on behalf of Dr. Norman Murphy, a 
psychologist employed by the California polytechnic State 
University (Cal-Poly), regarding his responsibilities under the 
conflict-of-interest provisions of the Political Reform Act (the 
"Act").l/ In addition, you have requested advice regarding the 
responsibilities of California Polytechnic State University in 
this matter. 

You are not requesting advice regarding a particular 
governmental decision. Therefore, we consider your letter to be a 
request for informal assistance pursuant to Regulation 18329(c) 
(copy enclosed) .2/ 

QUESTION 

1. !Jr. Murphy has developed lenses which may aid persons 
with neurovisual inhibition dysfunction (e.g. visual symptoms 
associated with visual dyslexia). May Dr. Murphy direct students, 
referred 1:0 him by faculty members and administrators for 
psychological exams, to an off-campus corporation in which he has 
a financial interest to obtain some lenses for a monetary 
donation? 

1/ Goverrment Code Sections 81000-91015. All statutory 
references are to the Government Code unless otherwise indicated. 
Commission regulations appear at 2 California Code of Regulations 
section 18000, et seq. All references to regulations are to Title 
2, Division 6 of the California Code of Regulations. 

2/ Informal assistance does not provide the requestor with the 
immunity provided by an opinion or formal written advice. 
(Section 83114; Regulation 18329(c) (3).) 
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2. Should the California State University amend its 
conflict-of-interest code to include employees in positions such 
as the one occupied by Dr. Murphy as "designated employees"? 

CONCLUSION 

1. Dr. Murphy should discontinue his examination of the 
student when he determines that the student could benefit from the 
lenses he, Dr. Murphy, has developed. The student should then be 
examined by another psychologist, uninfluenced by Dr. Murphy's 
evaluation, findings, or comments. 

2. California State university's conflict-of-interest code 
should be amended to designate employees in positions such as the 
one occupied by Dr. Murphy as "designated employees." 

FACTS 

Dr. Murphy is employed full-time in a student services 
professional-academic position at Cal-Poly. Faculty members and 
administrators refer students to Dr. Murphy for psychological 
exams including screening for learning disabilities. 

Dr. Murphy, as a result of research outside his duties at 
Cal-Poly, developed lenses which may aid persons with neurovisual 
inhibition dysfunction such as the visual symptoms associated with 
visual dyslexia. The developmental costs were borne by Dr. Murphy 
and ALRIA, Inc. ("ALRIA"). Mr. Dennis Rizzo, president of ALRIA, 
has formed a product marketing corporation, Neurovision, Inc. 
("Neurovision"). Dr. Murphy consults with and expects to receive 
royalties from both corporations. 

Upon examination, if Dr. Murphy determines that a student may 
benefit from the lenses which he, Dr. Murphy, has invented, he 
refers them to the off-campus corporation, ALRIA. For a monetary 
donation, ALRIA will fit the student with appropriate lenses. 
Dr. Murphy will be working at ALRIA during evenings and weekends. 
During th3t time if he helps fit any Cal-Poly student with lenses, 
he will n.:)t charge any fees for his examination. ALRIA will of 
course solicit a donation for the lenses. Dr. Murphy may receive 
royalties on copyrighted materials and inventions used in 
conjuncticm with services or products ALRIA or Neurovision may 
sell. 

ANALYSIS 

section 87100 prohibits a public official from making, 
participating in, or using his official position to influence any 
governmental decision in which he has a financial interest. An 
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official has a financial interest in a decision if it is 
reasonably foreseeable that the decision will have a material 
financial effect, distinguishable from the effect on the public 
generally, on the official or a member of his immediate family or 
on: 

(a) Any business entity in which the public official 
has a direct or indirect investment worth one thousand 
dollars ($1,000) or more. 

* * * 
(c) Any source of income, other than gifts and other 

than loans by a commercial lending institution in the regular 
course of business on terms available to the public without 
regard to official status, aggregating two hundred fifty 
dollars ($250) or more in value provided to, received by or 
promised to the public official within 12 months prior to the 
time when the decision is made. 

(d) Any business entity in which the public official is 
a director, officer, partner, trustee, employee, or holds any 
position of management .. 

section 87103(a), (c) and (d). 

Dr. Murphy is a public official. (Section 82048.) 
Therefore, he may not make or participate in making any decision 
in which he has a financial interest. 

Dr. Murphy has a financial interest in, and is therefore 
prohibited from participating in, any decision that would have a 
reasonably foreseeable and material financial effect on the 
following: 

(1) Himself. 

(2) Any business entity, such as ALRIA or Neurovision, ln 
which he has a direct or indirect investment of $1,000 or more. 

(3) Any source of income which has paid or promised him $250 
or more in the preceding 12 months. Thus if Dr. Murphy has 
received, or been promised, $250 or more in the preceding 12 
months from ALRIA or Neurovision, that corporation is a source of 
income to Dr. Murphy. 
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(4) Any business entity, such as ALRIA or Neurovision, in 
which Dr. Murphy is a director, officer, partner, trustee, 
employee, or holds any position of management. 

Foreseea"bi 1 i ty 

The effects of a decision are reasonably foreseeable if there 
is a sUbstantial likelihood that they will occur. To be 
foreseeable, the effects of a decision must be more than a mere 
possibility; however certainty is not required. (Downey Cares v. 
Downey D~velopment Com. (1987) 196 Cal. App. 3d 983, 989-991; witt 
v. Morrmtl (1977) 70 Cal. App. 3d 817, 822; In re Thorner (1975) 1 
FPPC Ops. 198 (copy enclosed).) The Act seeks to prevent more 
than actual conflicts of interest, it seeks to prevent even the 
appearance of a possible conflict of interest. (Witt v. Morrow, 
supra at 823.) 

The decisions made by Dr. Murphy will result in the referral 
of students to ALRIA, which will receive donations for any lenses 
supplied to the students. It is therefore foreseeable that the 
decision will have an economic effect on ALRIA. It is also 
foreseeable that the decision will have an economic effect on Dr. 
Murphy since it will probably result in increased royalties to 
him. 

Materially 

The effect of a decision is material as to a public official 
if there is a nexus between the purpose for which he receives 
income and the decision. (Regulation 18702.1(a) (1), copy 
enclosed.) There is a nexus between the purpose for which an 
official receives income and a decision if the official receives 
income to achieve a goal or purpose which would be achieved or 
aided by the decision. (Regulation 18702.1(d).) In essence, the 
regulation prevents a public official from accomplishing by a 
decision that which he or she is paid to accomplish in his or her 
private capacity. (See Best Advice Letter, No. A-81-32, copy 
enclosed. ) 

There is a nexus between the purpose for which Dr. Murphy 
receives income and his decision to refer a student to ALRIA if 
Dr. Murphy receives or is promised income from ALRIA for a purpose 
which is achieved or aided by the decision. (Regulation 
18702.1(d).) Dr. Murphy expects to receive royalties and fees for 
seeing clients to be fitted with lenses. Arguably, such royalties 
and fees will increase as more clients are fitted with lenses. 
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Thus, Dr. Murphy has a financial interest in attempting to have 
more clients fitted with these lenses. There is, therefore, a 
nexus between the purpose for which he receives income from ALRIA 
-- the fitting and sale of lenses, and the decision he makes in 
referring students to ALRIA to be fitted with lenses. The effect 
of the decision, referring students to be fitted with the lenses, 
is thus material and Dr. Murphy must disqualify himself from 
participating in the decision.3/ Dr. Murphy should not continue 
with an examination when it becomes reasonably foreseeable that 
the examination will result in a referral to a business entity in 
which he has a financial interest. 

As stated in your letter, since Dr. Murphy is not a 
"designated employee" under your agency's conflict-of-interest 
code, he is not currently required to file a statement of economic 
interests. It would appear however, under the present 
circumstances, that your agency's conflict-of-interest code should 
be amended to designate employees in positions such as the one 
occupied by Dr. Murphy as "designated employees". The disclosure 
category of such "designated employees" should require disclosure 
of the employees' investments, sources of income and positions 
held in business entities which may be the recipients of referrals 
from the designated employees in such positions. 

I trust this provides you with the guidance necessary to 
resolve the issues raised in your letter. If you have any other 
questions about this letter, please call me at (916) 322-5901. 

DMG:JA: Id 

Enclosures 

sincerely, 

Diane M. Griffiths 
General Counsel 

---k~J:~ 
By: Jeevan Ahuja 
Counsel, Legal Division 

3/ Since the effect of the decision on Dr. Murphy will require 
disqualification from participating in the decision, we do not 
attempt to determine if the effect of the decision is material as 
to ALRIA or Neurovision. Regulations 18702.1 and 18702.2 (copies 
enclosed) detail the rules to determine whether the effect of a 
decision is material as to a business entity. 



December 8, 1988 

Fair Political Practices Commission 
ATTN: General Counsel 
428 J Street, SUite 800 
P.O. Box 807 
Sacramento, California 95804 

RE: Possible Conflict of Interest 

The appended letter from one our employees, Dr. Nonnan Murphy, issues 
pertaining to a potential conflict of interest. In my role as Conflict of 
Interest Officer for the California Polytechnic State University, San Luis 
Obispo, I am requesting your assistance in evaluating what, if any, 
responsibilities both Dr. Murphy and the Uni versi ty may have in this 
situation. 

Dr. Murphy is employed full-time in a Student Services Professional-Academic 
Related position. Since he is not a IIdesignated employee" under the 
California State University conflict of interest code, he has not been 
required to file a Statement of Economic Interests. 

Various faculty members and administrators refer students to Dr. Murphy for 
psychological exams. Some of these exams include screening for learning 
disabilities. Dr. Murphy has developed lenses which are currently under 
research to assist people with visual perceptual anorralies. Dr. Murphy does 
not charge the student a fee for screening services: however, Dr. Murphy 
determines that the student would benefit from the lenses which Dr. Murphy 
has invented, he refers them to an off-campus corporation (in which Dr. 
Murphy has a financial interest), to obtain the lenses for a rronetary 
"donation." Dr. Murphy will receive royalties if and when the screening/test 
instruments/inventories which he using become copyrighted and marketed. 

Please evaluate this situation and advise whether Dr. Murphy is responsible 
to declare his financial interests under the Fair Political Practices Act 
and whether he is precluded from referring students, whom he examines as a 
State employee, to obtain lenses for a "donation" from a corporation in which 
he has a financial interest. Thank you in advance for your assistance in 

matter. Should you need. addi tional information, contact me at 
805-756-2844. 

Sincerely, 

cc Norman Murphy, Scott, 



CAL PoLy 

Interest 

2. 



tin!c~ 'suet-I con,Su 1 L -i of 1:'t t t 0 len~{~'s for L~aJ Poly stu-
dents, t'(:~gal'ct ess ,)1' Locatiun ,,'ill be consld':TL"C1 as par't, of my Cal 
d.l It;.' 11nUl'S, 

q. VarLCHlS Lona1", and organi:z:ati()rJs wi 1 be dble to make referrals 
to AtRIA, Inc. oHned clinics or lic~~nsees. I will ~"ork with 
referred clients the~ summer ami on h'eekends. If any referrals 
from ot,her SOllrces are ident i as Cal Poly students, they Hill 
usua 1 Lv r'efereed to a.nother profess lonal on the' premises. Regardless 
DC source of referraJ, any Cal student seen by me _"ill not be 
charged for any service I render. 

6. I will continue to work on projects with Cal Poly, Cuesta and Allan Han­
cc}ck to develop student self-r'erx)rt inventories in the areas of 
visuaJ, audi tory, handhT i ting and spe lling ski 11s and efficiency. That 
Hork is in con.junct~ion t~i th ALRIA, Inc. lind Neurovision, Inc.. Cal 

CiAcbLl en! 1 <Uld :\l ;t! !!IUI, l\'!{ CoIl!').!!' h:t 11 hm't.' tilt' l'Llitilt 
wi thout pa.ying a royal ty or other fee t a any person or corpora tion, to 
reproduce and use these self-report illventories Hithin their innnediate 
student populations and not beyond. Cal Poly, Allan Hancock College, 
and Cuesta \.Jil be fically prohibited from marketing or 
making; availabl Hny copi es of theSE" i nstrumpnts to any othpr persons or 
i.nsti. tution$, Sruuld the inventories be cop.\Tlght.ed and ol::l,rlteted, I may 
share in profit,s as the i\uLhor' of the psychomet,rj,.:· instruments. The 
or tems ,,'{ore genera Led from items developt>d or re-
sear-cheri me ,.:h:i.le in KOl~~ ()ft official leave of absence from the 
CSU. 

8. As t'Cmilller'atiur;, T have be('n infolr:ll~d ALHIA, Inc. and Neurvision, 

9, 

Tnc. that in future C<'1Il be d for: in-services in the 
COllllltUni ty; 11 ntl':d lenses) den=::loping and "1"i ting manuals, 
handouts, other infoI'lllati on : 'Ida ted to neuro-visllal inhbi tion 
dysfunction; refining inVfmtions, devices, and psychometric instruments 
developed in hong; and researching, developing and finalizing in-
ventions, devices and psychometric instrUlllPnts to be developed under the 

of AUHA, Inc. imd Neurovisioll, Inc.. Except for the pos-
sibili ty of royal ties on copyrighted lllEl.terials or .inventions used in 
conjunction with services or products AlBIA, Inc. or Neurovision, Inc. 
may sell, aft~er researsh RfJd develqJlnent, I shall r.ot profi t in any man­
ner from ei ther CaJ Foly or Cal r'01.y studE;fll.S. 3huuld.: uhTI any steck 
or interest of any kind in ,'\IJUA, Inc. and/or Neurovision, Inc., a blind 
trust 1 over "'hieh r shall have no JX)h'er or personal lmm¥ledge, shall be 
established and held by another to be appointed at the discretion of Mr. 
\}erald JVlason, attornf'y at law, and corporate officer of both ALRIA, Inc. 
and Neurovisior, , Inc. 

\¥ill not be a 
oc ~)€'r2.on other 

my forensic,: 
Lif-_~ cUl 

C\f~ notE.u I volunta 

s Lciflda. rods. 

of any institution, agency, corporation 
and trll? t'1y remunerative activities, 

are consuLtative in nature and ~..;ill not 

ible confl ct. of interest 
of interest. or any breach of 



I have prepac<ed thi.s so that Cal Poly may approach this 
HhE're I stand and se; Neurovision, Inc. and ALRIA, Inc. 

stcmd the issues "hich might arise and can have guidance to protect me 
any runt of confl, of interest. 

F8i submitted, 

~Iurphy, Ph. D 
LicenSL'I.<i st 

cc: Dr. Hazel Scott 
Dr. StcJllton 
)\.1[- • Deni s h'i zzo ('!VIllA, . ) 
\11'. Gerald r-lason (l\euro\' ion, Inc.) 

issue 
under­

from 


