
California 
Fair Political 
Practices Commission 

Victor J. Westman 
county Counsel 
Contra Costa County 

December 26, 1989 

County Administration Building 
P.O. Box 69 
Martinez, CA 94553-0006 

Dear Mr. Westman: 

Re: Your Request for Informal Assistance 
Our File No. I-89-675 

You have requested advice on behalf of the Contra Costa 
County Board of Supervisors concerning their responsibilities 
under the Political Reform Act (the "Act") .1/ Most of your ques­
tions involve the propriety of using public funds to prepare, 
qualify and support ballot measures. This question involves mat­
ters outside of the jurisdiction of the Commission and 
consequently, we can only provide the following informal 
guidelines with respect to the supervisors' duties under the 
Act. 2 / (Section 83111.) 

DISCUSSION 

Although the appropriate use of public funds with respect to 
the preparation, qualification and support of ballot measures is 
not a subject covered by the Act,3/ where contributions or 

1/ Government Code sections 81000-91015. All statutory refer­
ences are to the Government Code unless otherwise indicated. Com­
mission regulations appear at 2 California Code of Regulations 
Section 18000, et seq. All references to regulations are to Title 
2, Division 6 of the California Code of Regulations. 

2/ Informal assistance does not provide the requestor with the 
immunity provided by an opinion or formal written advice. (Section 
83114; Regulation 18329(c) (3).) 

3/ Please note, however, that the Act contains a provision that 
limits the use of public funds for the purpose of electing a 
candidate to office. Section 85300 of the Act, as added by 
Proposition 73, provides that no public officer shall expend and 
no candidate shall accept any public moneys for the purpose of 
seeking elective office. 
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independent expenditures are in fact made from public funds, the 
Act requires disclosure of the payments by the recipient or the 
local government agency. Regulation 18420 (copy enclosed) 
provides: 

(a) Any candidate or committee that receives 
contributions from a state or local government 
agency shall report receipt of those contributions. 

* * * 
(d) If a state or local government agency 

makes expenditures or contributions ••• the state 
or local government agency shall file campaign 
statements required by Chapter 4 of the Political 
Reform Act if the agency qualifies as a committee 
under Government Code Section 82013. 

Consequently, contributions made by a local government agency 
to a candidate or committee must be disclosed as contributions on 
the campaign disclosure statements of the recipient. 4 / Further, 
if the contributions or independent expenditures made by the local 
government agency meet the thresholds of Section 82013, the agency 
will be a committee under the Act. As a committee, the local 
government agency will incur independent reporting obligations and 
will be required to comply with all the filing requirements ap­
plicable to committees. 

with respect to the supervisors' responsibilities regarding 
the hypotheticals you posed, we cannot provide specific answers 
without knowing the facts surrounding each payment. However, we 
enclose some materials for your future reference. 

1. A Guide to The Political Reform Act of 1974: 
California's Conflict of Interest Law for Public Officials. 

2. The Political Reform Act. 

3. Information Manual on Campaign Disclosure Provisions 
of the Political Reform Act. 

4/ The comment to Regulation 18420 provides: "Nothing in this 
regulation should be read as condoning or authorizing campaign­
related activities by a state or local government agency. Under 
many circumstances, such activities may be illegal. See Penal 
Code Section 424; Stanson v. Mott, 17 Cal. 3d 206 (1976); People 
v. Sperl, 54 Cal. App. 3d 640 (1976); and People v. Battin, 77 
Cal. App. 3d 635 (1978)." 
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4. Regulation 18215 and Regulation 18225. 

5. Terry Advice Letter, No. A-84-155. 

If any further questions regarding this matter or specific 
questions concerning the disclosure of contributions or 
expenditures by Contra Costa County, please feel free to contact 
me at (916) 322-5901. 

KED:JWW:plh 

Enclosures 

sincerely, 

Kathryn E. Donovan 
General Counsel 

/' 

( By: ohn W. Wallace 
Counsel, Legal Division 



OFFICE OF COUNTY COUNSEL VICTOR J. WESTMAN 
COUNTY COUNSEL 

SILVANO B. MARCHESI 
ARTHUR W, WALENTA. JR. 

CONTRA COSTA COUNTY 
ASSISTANTS 

PHONE (41 5) 646·2074 
FAX (415) 646·1076 

COUNTY ADMINISTRATION BUILDING 

P.O. BOX 69 
MARTINEZ. CALIFORNIA 94553·0006 

November 21, 1989 

Fair Political Practices Commission 
428 J Street, Suite 800 
Sacramento CA 95814 

DEPUTIES: 
PHILLIP S. ALTHOFF 
SHARON L ANDERSON 
ANDREA W. CASSIDY 
VICKIE L. DAWES 
MICHAEL D. FARR 
LILLIAN T. FUJII 
DENNIS C. GRAVES 
ANN M. HANSEN 
KEVIN T. KERR 
EDWARD V. LANE. JR. 
MARY ANN /iCNETT 
PAUL R. MUNIZ 
VALERIE J. RANCHE 
DAVID F. SCHMIDT 
DIANA J, SILVER 

Re: Opinion Requests, Public Funding of Referendum Petition 
Signature Gathering 

Dear Commission: 

The Contra Costa County Board of Supervisors has asked that 
your opinion or views be obtained concerning the questions set 
forth on the attached copy of the Board's 11-14-89 order. In 
particular the County is concerned whether the expenditure of 
local public funds to collect signatures for a local referendum 
may violate any of the statutes or regulations administered by 
you. 

Related to this subject, we enclose a copy of our recent 
letter to the Office of Attorney General for your information. 

If you have any questions concerning this opinion request 
and its attachments, please feel free to contact the undersigned 
for further information and clarification. 

Very truly yours, 

~~~ .. 
Victor J. Westman 
County Counsel 

vjw:df 
cc: All Board Members 

Phil Batchelor, County Administrator 
Sara Hoffman, Community Development Department 
District Attorney 

df4:vjw\ltrs\funding 



VICTOR J. WESTMAN 
COUNTY COUNSEL 

SILVANa 8. MARCHESI 
ARTHUR W. WALENTA. JR 

ASSISTANTS 

PHONE (4' 5) 646·2074 
FAX (4' 5) 646·' 078 

OFFICE OF COUNTY COUNSEL 

CONTRA COSTA COUNTY 
COUNTY ADMINISTRATION BUILDING 

P.O. BOX 69 
MARTINEZ. CALIFORNIA 94553·0006 

November 21, 1989 

Office of the Attorney General 
1515 K Street, Suite 511 
Sacramento CA 95814 

Re: Opinion Request, Public Funding of Political Activity 

Dear Attorney General: 

DEPUTIES, 
PHILLIP 5, ALTHOFF' 
S4ARON L ANDEflSON 
ANDREA W. CASSIDY 
VICKIE L. DAWES 
MICHAEL D. FARR 
LILLIAN T. FUJII 
DENNIS C. GRAVES 
A'"N M. HANSEN 
KEVIN T. KERR 
EDWARD V. LANE. JR 
MARY ANN \:lCNETT 
PAULR MUNIZ 
VALERIE J. RANCHE 
DAVID F SCHMIDT 
DIANA J SILVER 

Request is hereby made for a formal opinion from the 
Attorney General's office on the hereinafter stated questions 
concerning the above-subject. In part, this office is requesting 
your legal opinion because of the interest of the Contra Costa 
County Board of Supervisors in this subject (see attached 11-14-
89 Board order). Each question and this office's comments 
thereon are as follows: 

1. Can public (city, county, etc.) funds be used to prepare 
ballot language for a referendum or an initiative? If so, what 
restrictions, if any, apply to the use of such public funds? 

Comment. Attached is a copy of this office's 11-13-89 
opinion memorandum in which we conclude that public funds may be 
used to develop and draft a state initiative. It could appear 
they could similarly be used to draft a referendum petition. 

2. Can public (city, county, etc) funds be used to gather 
signatures for a referendum or an initiative? Is there a 
distinction in the law between such use of public funds for a 
referendum versus an initiative? 

Comment. As indicated in this office's attached 7-22-80 
opinion (see page 6), it is our view that public money cannot be 
spent to secure signatures for state initiatives or referendums 
(and by implication for similar local measures). Also attached 
are opinion letters from the law firms of Morrison & Foerster 
(Los Angeles) and McDonough, Holland & Allen (Sacramento) 
concluding that public funds cannot be spent to obtain signatures 
for state or local initiative or referendum efforts. 

In part, this question has been occasioned by the recent 
expenditure of its funds by the City of Pittsburg to obtain 
signatures on a referendum petition to challenge Contra Costa 
County's adoption of general plan amendments concerning potential 
landfill sites (see attached 11-10-89 Contra Costa County Times 



Date: 

To: 

From: 

Re: 

November 21, 1989 

COUNTY COUNSEL'S OFFICE 
CONTRA COSTA COUNTY 
MARTINEZ, CALIFORNIA 

Gary T. Yancey, District Attorney 

1/4J.Jc/. 
Victor J. westman, County Counser-"· 

Use of Public Funds for Qualifying Referenda and Initiatives 
for the Ballot 

Attached is a copy of a 11-14-89 order adopted by the Contra 
Costa County Board of Supervisors concerning the above subject. 
Would you please review the questions contained in the Board Order 
and respond (as appropriate) to them. 

In particular, the Board is concerned whether the use of public 
funds to fund the collection of signatures to qualify a local 
referendum may violate any of the statutes or regulations enforced by 
your office. 

Attached for your information is a copy of a letter which this 
office has sent to the California Attorney General's Office 
concerning this subject. 

VJW:df 
cc: All Supervisors 

Phil Batchelor, County Administrator 
Sara Hoffman, Community Development Department 
Fair Political Practices Commission 

df4Ivjw\memo\funds 



TO: 

DATE: 

SUBJECT: 

BOARD OF SUPERVISORS 

Sunne Wright McPeak 

Introduced November 14, 1989 

Legal Opinion on Use of Public Funds for Qualifying 
Referenda and Initiatives for the Ballot 

Contra 
Q)sta 
Carty 

SPEC I F J C REQUEST! S I OR RECc::MotENlAT ION( 5 I IX BACKGROUNl AN:) .JUST I F (CAT ION 

RECOMMENDATION: 

Request County Administrator to seek legal op1n10ns from 
County Counsel, District Attorney, Attorney General, and 
Fair Political Practices Commission regarding the 
appropriate use of public funds for qualifying referenda and 
initiatives for the ballot. In addition to a general 
briefing on this subject, the following questions should be 
answered: 

1. Can public funds be used to prepare b~llot language for 
a referendum or an initiative? If so, what 
restrictions, if any, apply to the use of public funds? 

2. Can public funds be used to gather signatures for a 
referendum or an initiative? Is there a distinction in 
law between the use of public funds for a referendum 
versus an initiative? 

3. Can public funds be used to promote a referendum or an 
initiative that has qualified for ballot? Can a public 
agency or official use public funds to provide 
educational information to the public about a ballot 
measure? If so, how is a distinction made between 
"educational materials" and "campaign literature"? 

4. Is there a difference in the legality of expending 
public funds between a public agency using public funds 
to qualify (gather signatures) a referendum on a 
general plan amendment regarding landfills and a public 
agency using public funds to qualify (gather 
sianatures) an initiative regarding an alcohol tax 
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Contra Costa's waste to Alameda 'and 
Solano counties once the three existing 
Contra Costa dumps fill up. Those 
agreements are needed to bridge the gap 
between when the old dumps close and 
one or more new dumps open. 

Kimball Petition Management of Los 
Angeles collected all but a few hundred 
of the 49,600 petition signatures. The 
city paid the firm $85,000, which in­
cludes the $1 per signature paid to peti-
tion circulators. ' 

For the measure to appear on the bal­
lot, 25,231 of the signatures must be ver­
ified by the county elections office. 

Less than a fourth of the signatures 
came from Pittsburg. The rest are from 
residents as far away as Richmond and 
San Ramon, which indicates countywide 
opposition to the dumps, Mayor Parent . 
said. 

She justified using public fu'1ds to pe­
tition for the ballot measure. A city must 
take political action if the welfare of its 
citizens is in danger, she said. The city 
has spent $350,000 so far fighting un­
wanted landfills, according to Parent. 
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December 16, 1988 

V A HAND DELIVERY 

Larry Naake, Executive Director 
County Supervisors Association of California 
1100 K Street, Suite 101 
Sacramento, California 95814 
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Re: CSAC and County Support of Proposed Initiative 

Dear Larry: 
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You have asked us for an opinion regarding the extent 
to which the County Supervisors Association of California 
and its member counties can participate in efforts to draft 
and secure passage of an initiative measure addressing 
funding of state-mandated local costs and providing for a 
l/2¢ trans r of sales tax revenues from the State to 
counties. 

The 
December 
the CSAC 
the CSAC 

activities contemplated are summarized in the 
6, 1988 memorandum from Don Perata, the chair of 
Steering Committee on the proposed intiative, to 
Executive Committee, a copy of which is attached. 

Mr. Perata's memo segregates the various tasks into 
three phases. The first phase will include "a statewide 
poll to test public support for key issues", drafting the 
initiative, and an assessment of the "likely statewide 
coalition support" for the measure. 

The second phase will be limited 
signatures to qualify the measure for 

to gathering 
the ballot. 

The third phase includes the election campaign to 
secure passage of the initiative. 
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Larry Naakc, Executive Director 
County Supervisors Association of California 
Re: (SAC and County Support of Proposed Initiative 
Dece~ber 16, 1988 

Page J 

~ave purported to contain only relevant factual 
information, and which have refrained from exhorting 
voters to «Vote Yes," have nevertheless been found to 
constitute improper campaign literature. [Citations 
ommitted.] In such cases, the determination of the 
propriety or impropriety of the expenditure depends 
upon a careful consideration of such factors as the 
style, tenor and timing of the publication; no hard 
and fast rule governs every case. (17 Cal.3d at 
221-222.' 

The most recent California decision on this subject is 
League of Women Voters v. Countywide Criminal Justice 
Coordination Committee (1988) 203 Cal.App.3d 529, review 
den. In this case, the court of appeal reviewed activities 
of certain Los Angeles County employees that were quite 
similar to the activities proposed here. 

In League of Women Voters, the County's Countywide 
Criminal Justice-Coordination Committee decided to seek 
certain amendments to the State constitution through the 
initiative process. Members of the committee and other 
employees held meetings over a five month period to develop 
ideas for an initiative and draft it. Thereafter, they 
drafted a proposed initiative, circulated it within the 
County for comment, revised it, and performed certain 
research and investigation - including computerized 
statistical sampling on a County-owned computer system. 

The committee considered direct mail solicitation of 
financial support for the measure, discussed at least two 
methods of gathering the requisite signatures to qualify it 
for the ballot, reviewed a proposal from a campaign 
consultant and identified two proponents who were willing 
to carry the measure to election. All of these activities 
were performed by county employees, on the job, at county 

L expense. 
~ 

After identifying the proponents, the committee turned 
the rest of the work over to them. 

The court held that «development and drafting of a 
proposed initiative was not akin to partisan campaign 
activity, but was more closely akin to the proper exercise 



Larrv Naake, Executive Director 
County Supervisors Association of California 
Re: CSAC and County Support of Proposed Initiative 
Decer.,jer 16, 1988 

Page 5 

It can be argued that the "persuasion" implicit in 
qualifying an initiative is not directed at "voters" 
because the initiative is not yet on the ballot. Perhaps 
grovernment ought to be treated as just another player and 
be allowed the opportunity to pay to have its issues 
brought before the electorate. 

However, we believe the contrary conclusion is more 
consistent with the existing authorities. The process of 
qualifying an initiative for the ballot through signature 
gathering is essentially an effort in advocacy. The people 
who circulate petitions are not hired to disseminate 
objective information that presents both sides of the 
issue. They are hired to promote a single point of view. 

The rationale underlying the Supreme Court's 
neutrality rule as expressed in Mines v. Del Valle and 
Stanson v. Mott applies with equal force here. Many 
members of the public have ideas they would like to see on 
the ballot. Public funds ought not be spent to qualify 
only the ones favored by government. 

Consequently, we do not believe public funds can be 
spent for the Phase II activities. In an opinion dated 
September 18, 1980, to Senator John T. Knox, the 
Legislative Counsel reached the same conclusion. 

Existing case law is clear that public funds cannot be 
spent on campaign activities. A campaign is a partisan 
contest that tries to convince voters to vote a certain 
way. Public funds have no role in such an activity. As 
stated by the Supreme Court in Mines v. Del Valle (1927) 
20 1 Ca 1. 2 7 3, 2 8 7 : 

"It must be conceded that the electors. 
opposing said bond issue had an equal right to and 
interest in the funds in said power fund as those who 
favored said bonds. To use said public funds to 
advocate the adoption of a proposition which was 
opposed by a large number of said electors would be 
manifestly unfair and unjust to the rights of said 
last named electors in the action of the Board of 
Public Service Commissioners and in so doing cannot be 
sustained unless the power to do so is given to said 
board in clear and unmistakeable language." 



COUNTY COUNSEl'S OFFICE 
CON[J{A COSTA COUNTY 

MARrlNEZ, CAurO:<NIA 

TOI Sunne HCPcuk, Chnir 
County WZltcr Committee 

from: John D. Clausen, County Counsel 

Ro; Expenditure of public funds (County or Agency) to change 
state legislation (SD-200) by initiative or referendum 

SummarX': It is unlawful to use county or agency funds to 
promote a referendum petition or election on a state statute. 

'Oues'tion: You,asked whether public funds (County or C .. C .. C. 
l\!ater' Agency) may be expended to acquire the necessary signatures 
for a statewide initiative or referendum measure or to pronate 
the'passage of such a :measure once it has qualified. 

, 'Di'scussi'on: 
Art~cle IV §l of the California Constitution provides that: 

uThe legislative power of this state is vested in the California 
Legislature which consists of the Senate and the Assembly, ,but 
the people reserve to themselves' the powers of ini tia ti va and_, 

'C1,\ referendum." Please note that these powers' are reserved to· 'the. 
, ~ofle not to the local governmental agencies serving the peopi'e. 

al.:l.fornia Constitution Article II §l provides that It ••• all 

'. political po,,,er is inherent in the people, government is insti­
tuted,for their protection~ security, and benefit, and they have 
the :right to alter or :reform it \vhen the public good. may require 

... ;.,...it. n : Section 8 Ca) provides that the initiative is the power of 
.. the electors to propose statutes' and amendments to the constitution 

and adopt or reject them. Section 9 of the same article provides 
. in part (a) the referendUl'll is the pO't'ler of the electors to approve 
.or reject statutes or parts of statutes excep~emergency statutes, 
statutes calling elections, and statutes providing for tax levies 
Qr appropriations for usual current expenses of the state. Other 
subsections of these two sections quoted above provide certain 
procedural ~atters that are not pertinent to our discussion. 

. Although the Constitution and statutes provide referendum on 
. local (county) measures (Election Code S3750), that is not helpful 

in our'.analysis of our authority as to· statewide initiative or 
referenduo matters. 

. The authority for a county to support or oppose state and 
federal legislation is authorized and limited by the provisions 
of Gover~~ent COde 550023. 
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On S~pt:el\ll.h~r H, l:)7G, \-ie !",c:nt n lTiC;H\,") Lo all county o[ficcr~i, 
(18p~)r lll\('l"l t he.:tch;, <'lUCi:C.lC'!;, and t;pcc .l;ll eli ~ tr.i.e; L!.;, \':~rn i ng or the 
restrictions on expending public funds for politicul ~cti~ities. 
l\. copy of that ncmornnc.1uru is nttuchcu (Opn. #76':"106). 

'rhe general lcg<-11 principles applicable to election c2.1~p.:li~Jns 
in light of the relatively recent People v. Sperl (1976) 54 C.l\..3d 
640, 126 C.R. 907, rehrg.den., hrg.den., and CalIfornia Supreme 
Court case of Stanson v." Hott (197 G) 17 Cal. 3d 206, 130 C. R. G97, 
551 P.2d 1, arc set forth in that memo. 

The case of Stanson v." Hott,supra, reaffirmed the general 
rule that the use' of public funds 'to influence votcrs in a pending 

'election is prohibited. Specifically, the Court dealt with the 
propriety of the expenditure of department funds by the State 
Department of Parks and Recreation to p~omote the passage of a 
park bond issue. The California Supreme Court stat~d; 

. 
It •••• A fundamental precept of this" nationts 

democratic electoral process is that the government 
may not 'take sides' in election contests or bestow 
an unfair advantage on one of several compting 
factions... "" -Sta'nson V.- Nott (1976) ~7 Cal.3d 206, 
,at p. 217. " 

The very rocent case 'of' 1·li11cr 'V'; !-ti11'er, (1978) 87 Cal.App.3d 
762, 151 C.R. 191, rehrg.den:, hrg.den'., extends the rationale of 
Stanson V.' Ho'tt" to' "exper..d.itures of _ pi.:thlic funds for the purpose ' 
of influencing ~~e:s"of ~~~ public" to lobby their Legislature 
in support of the public a;ency's point of view. The court held 
-that \.;hile, t:.'le pcl::d .. i~ agency might be expressly authorized to 

!:':"'"-e::'l!pend its public funds for the purpose of. directly presenting 
the agency's views to the Legislature (Gover~"ent Coda §§50023 and 
53060.5" supra), the agency could not expend its funds for the 
purpose of "legislative lobbying" in"di"reetl~ by urging the voters _ 
to contact members of the Legislature to' present the public agencyts 
point of view. The Court held that the real issue in determining 
",hether a public agency is engaged in authorized "legislative 
lobbying" or unauthorized "election campaigningll is not t..'1.e 
objecti""e of the prornotional activity but the" 'audience to ,,;hich 
It is directed. . 

In Hiller v. Hiller,- Sl.lpra, a CoIn.t.'l'.ission of the St<lte of 
California, the California-'Coll'.mission on the Status of l';omen, Has 
openly and actively involved inthe p~omotion nationally of rati­
fication of the Equal Rights A~~ndment to t..~e United States Con­
stitution and in opposition, to the rescision of the amendment in 
those states which had previously ratifie:d. it. \'~hi1e the Cor:unission 
received a grant fro;:', the Rockefeller Founcation, the CO';':l..'TIission 
\-las also publicly funded.. The CO::1..-:'.is::;ion printed il newsletter 
urging the public to attend a rally at the State Cilpitol Building 
and to visit legisliltors to ask for legislation und to oppose 
resels ion of ra ti fica tion of the: T:q:..lill P.it}ht!; l";~'.~~II::!!':'_.7.!n t. 'f:-:o 



duly 2:1., 11)00 

'.['lll.1:;, it: C].!_d r:ot J;:~':.{:L'-:l __ to t:-. .:' C~~l.lLo:t:Ilid ~;uprQ::\f' Court thi.\L 
U:0 co~.;t. of: pr.tntil1~;Lh(! prOl;l()tio:~;".;l. caJ:lp~d.9n literature \'li!~:; b:::n:nc 
by priv<lte indiviclual::.>, So long .:1:'; the c1i!.3scninal:ion of such 
li tcratUl"C is uom~ at public e:-~p8r:.s2, such diH~CminiJ.tion is for­
bidden. 

In Stern v, l~r2.T',arsky (l975) 84 !·lisc .. 2d 447, 375 N.Y.S,/.u 
235, cited Ey the Court in' bo th St,J.;;son' v. Hott, supra, and Hiller 
v. ,Biller, supra, taxpayers sought. ilnd obtu.ined a preliminary 
injunction 'agaInst· the CO\fu"1lissioner and the Division of lluro.an 
Rights of the S'cate of Net., Yo:::}: to enjoin their activities in 
promoting the ratification by t:he State of rJew York of the Equal 
Rights Amendment. Part of the alleged misconduct involved the 
dissemination of flyers and pamphlets prepared by private groups 
(i.e .. , League of Women Voters) supporting the Equal Rights Amend­
ment. At page 237 the Supram'e Cou:::t of Ne\'1 Yorl; County stated as 
follows: . 

0" •••• It should be noted that by lending their 
support to the campaign unde~·:ay for the passag.c o.f the 
Ec.Iual Rights .An'!,endment, defer.dants not only provide ' 
certain promotional and adverrat.ising assisl:ance, but 
they endow that campaign with all of the prestige and 
influence naturally arising f=om any endorsement'of a 
governmental authority.tt 

. ' 

Again, the follo~'1ing' language fron Staron V.' Kra'r:lllr'skx was quoted 
by the California Court of Appeal in' uiITer v.' t'!iller, 87 Ca1.App.3d 
762 at page 769; , , 

''''The spectacle of state agencies campaigning 
for or against propositions or proposed constitutional 
amendments to be voted on by ~~e public, albeit perhaps 
well-~~tivated, can only demean the democratic process. 
As a Stat~ Agency supported by public funds they cannot 
advocate their favored position on· any ~ssue or for any 
candidates, as such. So long as they are an arn of the 
state government they must r-aintain a position ofneu­
trality and impartiality. 

" 'It would be establishir .. g a dangerous and ·unteneble 
precedent to permit thegover~ment or any agency thereof, 
to use public funds to disse~inate propaganda in favor of 
or against any issue or candidate. This way be done by 
totalitarian, dictatorial or autocratic governments but 
cannot be tolerated, directl:l' or indirectly, in these 
de~ocratic United States of l-_~e:::ica.. This is true even 
if the position advocated is believed to be in the best 
interests of our country. 
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Date: November 13, .1989 . 

To: Board of Supervisors 

I' 

From: Victor J. Westman, County Counsel ~ ~ ~~ 
By: Mary Ann McNett, Deputy County Counsel //. / 

~: Use of Public Resources to Support or Oppose 
Local Ballot Measures 

County Counsel has been asked to advise as to the extent to 
which a public agency (e.g., cities and counties) can expend 
public funds to support or oppose local ballot measures (e.g., 
referenda) • 

SUMMARY: Public agencies may not lawfully use public 
resources to support or oppose political campaigns concerning 
local ballot measures. Public officials are subject to civil and 
criminal penalties for unlawful use of public funds. During the 
course of a regular meeting, a public body may endorse a local 
ballot measure. 

DISCUSSION: As a general rule, absent specific statutory 
authorization, expenditure of public funds to promote a partisan 
position in an election campaign, including a campaign for a 
local ballot measure, is unlawful. Courts have repeatedly 
disapproved the use of public funds in support of political 
campaigns on the grounds that such expenditures are unauthorized 
by law and have expressed serious reservations as to the 
constitutionality of such expenditures in any event. (See, e.g., 
Stanson v. Mott (1976) 17 Cal.3d 206; Mines v. Del Valle (1927) 
201 Cal. 273; Miller v. Miller (1978) 87 Cal.App.3d 762. County 
Counsel Opinions 89-109; 88-98; 84-103; 80-98.) The prohibition 
extends to the use of public funds for the purpose of influencing 
members of the public to lobby their legislators in support of a 
public agency's position on a given ballot measure. (See Miller 
v. Miller, supra, 87 Cal.App.3d at 768-769.) As the State 
Supreme Court stated in the seminal case, Stanson v. Mott: 

itA fundamental precept of this nation's 
democratic electoral process is that the 
government may not "take sides" in election 
contests or bestow an unfair advantage on one 
of several competing factions." (Stanson v. 
~ (1976) 17 Cal.3d 206, 217.) 
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Public officials lack statutory authority to expend public funds 
on political campaigns. (People v. Battin (1978) 77 Cal.App.3d 
635, 654; County Counsel Opinion 84-103.) Under the general rule 
expressed above, such expenditures are unlawful. (We note that 
unlike city and county officials governing boards of school 
districts have statutory authority to urge the passage or defeat 
of school measures; e.g., issuance of bonds for the school 
district, Ed. Code, § 35174.) 

Under certain circumstances, the use of public resources to 
form a policy proposal that may result in a local ballot measure 
is permissible. A recent case, League of Women Voters v. 
Countywide Crim. Justice Coordination Committee (1988) 203 
Cal.App.3d 529, held that a duly authorized and appointed county 
committee's expenditure of public funds to develop and draft a 
state initiative and identify and approach a sponsor for that 
measure was not unlawful. The court ruled that the development 
and drafting of a proposed initiative was not akin to partisan 
campaign activity, but was more closely akin to the proper 
exercise of legislative authority. Moreover, the power to draft 
a proposed initiative includes the power to seek a proponent. 
Securing a proponent does not entail public advocacy directed at 
the electorate. (League of Women Voters, supra 203 Cal.App.3d at 
550, 554.) 

Sometimes a public agency can spend public funds to provide 
neutral, relevant information about a local ballot measure. 
(Stanson v. Mott, supra, 17 Cal.3d at 221 N. 6; see also League 
of Women Voters, supra 203 Cal.App.3d at 559, 560.) We caution 
that the line between unauthorized campaign expenditures and 
authorized information activities often will be unclear. 
(Stanson v. Mott, supra, 17 Cal.3d at 221-222; County Counsel 
Opinion 88-98.) 

Public officials may be subject to criminal and civil 
penalties for the unlawful expenditure of public funds. At the 
very least, the officials authorizing the expenditure may be 
personally liable for the amounts unlawfully expended if in doing 
so they do not exercise due care (Stanson v. Mott, supra, 17 
Cal.3d at 226-227) and the Grand Jury may order suit to collect. 
In addition, courts have upheld felony convictions for public 
officials' misappropriation and unauthorized expenditure of 
public funds. (See People v. Battin (1978) 77 Cal.App.3d 635; 
People v. Sperl (1976) 54 Cal.App.3d 640.; Gov. Code, §§ 26525, 
24054, 25062; Pen. Code, §§ 424, 932; Code Civ. Proc., § 526(a); 
County Counsel Opinion 80-98.) 

During a regularly scheduled meeting, a public body may vote 
to endorse a local ballot measure. Such an endorsement is not an 
effort to persuade the electorate and does not entail an improper 
expenditure of public funds. (League of Women Voters, supra, 203 
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Mr. ~ohn A. o. Luca 
t-r •• lclen.t 
w1n. Inat..ltute 
165 'oest str •• t 

'l"DLIlW':flMn.I ClVt W4tIS 
~ u\hl MOro VIII 

San FrahC1loc, CA ~410' 

1\., 

Dear ,""ohnt 

Having learned that va~1oulJ county .ups 
officar., employees, and organl1at1ona fund*4 ~y 
hAve .roba~k.d upon a ooncerted oampai;" to promo 
qualLfLcatlon of a propo.ed ballo~ inlt1atlve th 
hay. a 81;n1ficAnt .d~.rle affeat on the Ca11for 
indultry, you have .8ked whether the.e oatLonl v 
applioable law,. I aM writing 1n ~'Ipon •• to 10 

k.port.dly, oounty .upe~vL.or. throu9ho 
are p.~Lttln; thQ U.I of county funda and re.ou 
und.~Lt., ••• 1at, and promote the qualiflcat10 
pa.lao- of a p~opoa.4 ballot inlt1atLve th*t wou 
certain ftaw tax •• on wine, b.ar, and d1.tl1led • 
produotl. The CQUfttr lupervllore' aetion. h*ve 
und.r~&ken In • ..ri.. of non-public me.tin;. he 
aUlpice. of the publloly-funded county Sup8rvlao 
A •• ocla~lon of CallfornLa (C.S.A.C.) and, moro ~ 
t.hrough. non-publ1e Ctol'Nftunicationl amonO' county 0 
Horeover, it .~paar. that county of~1ciala ana 
who.e eperatlone Might reap aome of the revenue, 
by the taK propolal are allo act!valy ,upportin; 
m~a.ur., .pparently ul1n; oounty time and ~ •• our 
&0. 

LI043!tPJelll 

110rl, 
ount1ea 

t.he 
would 

a w1n. 
lat. anr 

inqa1ary_ 

the .~.te 
•• to 
anei' 
enAct 

r1t. 
en 
under the 

entiy, 
icLall _ 
10Y661 
enarat.ed 
he 
• to do 

• 
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Mr. John A. De Luoa 
Pr., !cUU\t 
J\lna 22, 1'81 
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Nov.mb~r lPPO statewide ballot. ~urth. 
eaoh oounty to d.,ignat- a .i9nature eo 
coordinatcr 00 lO~~ than June 16, and 
CIAO of the •• leot cnD .1 loon ~. po •• ! 

• • • • 

, reque.t 
1.ct.Ion 
o inform 
la • 

lnfQrm A ••• mblymamber tonnel1yof the 0 unties' 
1ntant to provide 250,000 .19netu~.1 an $500,000 
fro~ ~ountr ~ ••• d con8tltuancl~. in IUP ort of tn& 
propoa.d Aloohol ~&X and Health P.atect on Act of 
l'~O, oonditioned, however, upon the 00 nti •• ' , 
approval of the fL~.1 text of the initl tive 
6ubmitted. to the atete Att.orn<;'y general and. 
Seeretary of Itate for plac8ftent on the Novembar 
19'0 ,tat.wid. ballot.-

On May 22, 1"', a County SupervLlorl A loelation 
of California me.tin; notice was Dent to all mem era of the 
C.S.A.C. bo&rd, and to all county l\lpervl.ot. an 
Adminl.tratlv~ officer., call1n9 for a non-publL directors 
Ahd ,an.ral me~ber.hip me.tino to dlacu.1 a spec tic 
initiative proposal. Accerd1~9 to thAt ftestln; ~ tic., a 
c.S.A.e. oommltt., ~.comm.ndat.ion va. tOI 

·co~'t UI to full lnvol~am.nt 1n An a1 ohol tax 
initiative and commit u. to ral •• aublt ntlal 
819n't~:.1 for the initiative campa1gn· (.mph.li' 
adaed) • 

'Ho~. recently, a ~un. 14, 198t letter 
County Supervl,or Donald PeratA Lnvited ~lliforn 
8Up.rvLBO~8 and adminl.trativa oCflcera ~o part 
l&pArate coalition. That letta: .tated that 

rom AlAinecia 
a county 
cJ.pata J.n a 

-[LJt remaLns for lndlvidual .upetVltO I and 
counties to deCide' If ther are 1nt.re,t d in 
'b~Ylni into' the inltiat v. coal1t1on. ~hl' w111 
require a comml~.nt to rat •• oampalvn und. to 
•• our. 8'9h.tur.. on a pro.~.t. b.ala. nou;h 
countL., are intere.tad, and oonfident • CAn make 
the LnLtLatlv •• uao •• ,ful ••• Ou~ .xp~ ••• d 
d.t.~lftation to brln; our ahare of re, urcas to 
the campalvn will en,ura a h •• vy revenu poa1tion 
for county .srvle.a. Me.mph.,1. added). • 

L9043S[RMS1} 



{' ... 
'. 

, I 

~10RRISON & FOERSTER 

Mr. ~ohn A. o. Luoa 
Pre.lc1.ant 
June ~~, 1P8P Pa,. rive 

In a .l~ila~ vain, the Court ot A 
HLller.lL M111.r, 81 Cal.App. 3rd 7G2, "t, 151 
1'7 (1)> 8) .t.t.~ that. 

"[t]he .pectaala of .tat. 8V.nol •• cam 
or A9&inat propol1tiona or propo •• d 00 
amen~~Qnta to be voted on by the publi 
~erhap. well motiVAted, can only demea 
democratic ~rooe ••••• lt would b •• atab 
dan9.rauB .nd unt.~.b18 preoedent to p 
90vern •• nt or an aq_noy thereof, to UI 
fundI to di ••• minAt. propaqand* in fav 
aqalnat any i •• ut or o.h41da~e. Thi. 
by totalitarian, ~lotatorial or autoor 
90vernment., but oannot be tolerated, . 
indireotly, in these d.mocratio United 
Aw..r1oa. tf 

£.9"1n9 tor 
tltut10hal 

, alb.it 
the 

lahinq a 
rl!\lt th* 
publio 

r ~t or 'r be don­
t 0 
iraotly or 
stliltMll o.f 

The Qaaes ~nd commentatora tro~ eallfo nla and 
th~oU9hout the nation are in aocord. ~ ~. .a v. 
~ll~, 201 cal. 273 (1'27) (publio fundi lmptop r y expen ad 
to:tntluence voter approval of a bon4 i.au8 •• 1 Q. ~oter. 
and taxpayerb oppo.in~ the propo.al had r!;htl 0 the 
expenditure ot publio lunda .qual to tho •• vet. I who 
lupport.4 it), ~ ••• ; Yt ~111fE 87 Cal.lpp. '4 It, 181 
Cal.Rptr. 107 (1'7') (Inn. ~ •• no. of ol.ar a d .xpl1alt 
l'iialativ. authorization, effort, by the Oal1' rnla 
commi •• lon on the ltatu. ot Woman to pro.ot, ra 1float1on of 
the propo •• d Equal Rlqhta A .. n~m.nt oon.titut.~ an illt;ll 
.xp.n~itur. ot public tun4itF.ito romot. a partie n position 
1n ah 61eotlon oam~ai;n). Ellm_lll~b u t v 
'Md,et~, '40 '0. 2d 147 ( a. App., 1 ,(N h appropriate 
unct on of 90vlrnment in conn.otion with an 1. u. plao,d 

batore the eleotorate ie to en119hten, NOr to 
pro •• l tiEl.")' c1tt,!n. ~ p'lteet tublio v. l~r4 it 

at 0 13 N • .7. 2," 'A" d "3 (N.J. 3 ("p'iibIl'C 
un 8 ••• bllon; equally to th. proponent. an« pponenta of 

the propoaltion ••• tha ueo of the fund. to 
fin&no •••• argu.entd to persuade the vot.r •••• g! 88 ••• iuat 
caUII tor oomplaint..") .... a.lI.2 Rou, "The U •• Df tUb110 
tun48 for Legi.lative LeibYlnq and Electoral ea paivnln9" 37 
Van~.rbilt Law ~.vi.w 4" (1'84) C" ••• v!rtual1 av.ryaa., 
addre •• lng the i_sue ot electoral carnpaiqnihQ 
9ov.rnmtntal entitle. hab toun4 auch ca~pal;nin '_proper). 

L. 043I CftHS1J 
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Mr. John ~. De tuoa 't: •• 14.n~ "un. a2, 1'" 
te,,_ .even 

A. Justioe ~obrln.r oonclu484 1n ~t~~~~~~ 
~, th. i •• ue 18 not wh.th.~ the 90varnm.n 
lrit.rv.ntlQn ~nd support on behalf of a vivan 
init1'tlv. 1. wo11-1nt.ntlone4. A. the ca ••• d 
one oln Bup~ort the B,R.A., yet oppo •• ~he u •• 
fund. to promote ita pa ••• qa. III v 
81milarly, one Qln .upport the not on 0 ~n 
park8t yet oppoaa the U •• ot public f~nd. to pr 
bon~ laau.'. peaslqa. §!l Itan,on v. ~ott, LU . 

8i~ply atat_d, "u •• of public fund. to fLn.nc •• n 
_laction Qampaivn 1n favor of [a 9ivan) i'SUA m V, .t first 
blu.b, ••• m like A quite innoouou5, ahd p.~hap. evon 
salutary, prootic •• But •••• unoonatitutlonal p .c~io •• 
often qat their ,tr.t footing' 1n their 'mild.. an~ le •• t 
repulsive tor~.' ••• Jn our polity, the con.titut onl1 
oomm1t~.nt to 'tr ••• 1.otion.' 9~.rant ••• an e1 otoral 
proo... t~ •• of p.rtlaan intervention by the QU rent hold.~. 
ot 90verftmental authority or the ourrant truet •• of ~h' 
p~bl10 tr ••• ury.n 17 C~l~ 3d •• t 227. 

C.S.A.e., its ~8mb8r., varioue .up.rvl or., 
oountt •• , and county &rnploy.e. have embarkel! up n 1\ 
ooordin.t.~ 'oampa19n \0 brin9 their .ub.tantial 90vernmantal 
r •• oura •• to bear in an .fto~t to .upport a pro o •• d ballot 
initiative. 81no. thair aotion. are admittedly ir.c~ed 
towards promotinq qualifloatiun and pa~8aq. ot n initiative 
(and not the .ara formulation at a propo •• l tha other. 
would .pon.or an~ prpmot.), w. would oonclu4. t at th.ir 
.ttQ~t8 violate stat. law batrlnq the u •• of pu 110 fund. 
ana resouroe. 1n .uppor~ o~ ballot initIative •• 

Very truly your., 

.r;;t"~ 
~obin H. shapiro 

• 

L80435[RMS1, 



California 
Fair Political 
Practices Commission 

Victor J. Westman 
county Counsel 
County of Contra Costa 
P.O. Box 69 
Martinez, CA 94553-0006 

Dear Mr. Westman: 

November 30, 1989 

Re: Letter No. 89-675 

Your letter requesting advice under the Poli 1 Reform Act 
was received on November 27, 1989 by the Fair Political Practices 
commission. If you have any questions about your advice request, 
you may contact John Wallace an attorney in the Legal Division, 
directly at (916) 322-5901. 

We try to answer al advice requests promptly. Therefore, 
unless your request poses particularly complex legal questions, or 
more information is needed, you should expect a response within 21 
working days if your request seeks formal written advice. If more 
information is needed, the person assigned to prepare a response 
to your request will contact you shortly to advise you as to 
information needed. If your request is for informal assistance, 
we will answer it as quickly as we can. (See commission 
Regulation 18329 (2 Cal. Code of Regs. Sec. 18329).) 

You also should be aware that your letter and our response 
are public records which may be disclosed to the public upon 
receipt of a proper request for disclosure. 

KED:plh 

Very truly yours, 

Kathryn E. Donovan 
General Counsel 

428 J Streett Suite 800 • P.O. Box 807 • Sacramento CA 9C;804~0807 • (916)322 ... 5660 


