




February 23, 1990

Jeffrey G. Jorgensen

City Attorney

City of San Luis Obispo

990 Palm Street

P.O. Box 8100

San Luis Obispo, CA  94623






Re:
Your Request for Advice







Our File No. A-90-017

Dear Mr. Jorgensen:


You are seeking advice on behalf of Mayor Ron Dunin regarding his duties and responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").   As Mayor Dunin's authorized representative, we provide you with advice pursuant to Regulation 18329(b) (copy enclosed).  


The following advice is based upon the facts provided in your letter of December 28, 1989, and in several subsequent telephone conversations with your office.  

QUESTION


Mayor Dunin owns and lives in a mobile home in the city.  Can he participate in a city council decision to consider deletion of the "vacancy control" provisions of the city's mobile home rent control ordinance?

CONCLUSION


Mayor Dunin may not participate in the city council's decision to consider the deletion of the vacancy control provisions of the city's mobile home rent control ordinance.

FACTS


The current version of the City of San Luis Obispo mobile home rent control ordinance (the "ordinance") was adopted in 1988.  Among other things, the ordinance provides that the maximum monthly space rent may be increased no more than 10 percent when there is a change of ownership of a mobile home.  A "long term lease," of more than 12 months, is subject to the ordinance only upon  expiration of the lease.  As a result of the federal district court decision in Hall v. City of Santa Barbara (CV 84-9506-LEW, July 18, 1989), the San Luis Obispo City Council has been asked to consider whether to delete the vacancy control provisions of the ordinance.


Mayor Dunin's mobile home is valued at $125,000.  He pays a monthly space rent of $306 under terms of a long term lease that expires at the end of 1990.  


In April 1987 the population of the City of San Luis Obispo was 38,500 residing in 15,939 dwelling units.  There is a 5.25- percent vacancy rate for non-mobile home dwellings and a zero- percent vacancy rate for mobile home dwellings.  Of the total number of dwelling units, 2,300 residents live in 1,515 mobile home dwelling units.  Thus, approximately 16.7 percent of the city's residents live in mobile home units, which constitute 9.5 percent of all dwellings in the city.  Because the ordinance excludes mobile homes converted into condominiums, and is not applicable to mobile homes under long term leases until expiration of the lease, the numbers and percentages of mobile home units subject to the ordinance are actually somewhat less.


It is also understood that a vacancy control provision in the ordinance can add "significant value" to mobile homes that are subject to the ordinance.

ANALYSIS


The Act prohibits a public official from making, participating in, or using his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.  (Section 87100.)  


Mayor Dunin is a public official because he is an elected member of the San Luis Obispo City Council.   (Section 82048.)    He must therefore disqualify himself from any city council decision in which he has a financial interest. 


A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his immediate family, or on:



Any real property in which the public official has a direct or indirect interest worth one thousand dollars or more.






Section 87103(b).


In order to determine whether the foreseeable effect of a decision is material, the Commission has adopted Regulation 18702, et seq.  


Mayor Dunin's long-term lease represents an interest in real property worth one thousand dollars or more because the monthly rental rate of $306 multiplied by the number of months left on his lease is in excess of $1,000.  (Section 82033; see also Regulation 18233, and In re Overstreet (1981) 6 FPPC Ops. 12, copies enclosed.)  The standard for determining whether the financial effect on a leasehold interest in real property is material is found in Regulation 18702.4 (copy enclosed).  This regulation provides in part that the effect of a decision is material as to a leasehold interest in real property if:



The decision will increase or decrease the amount of rent for the leased property by $250 or 5 percent, whichever is greater, during any 12-month period following the decision....






Regulation 18702.4(d).


Additionally, Mayor Dunin's mobile home unit is his personal property which might also be affected by the decision pending before the city council.  To this end, Regulation 18702.1 (copy enclosed) is applicable.  In pertinent part, this regulation provides that the effect of a decision is material if:



The decision will result in the personal expenses, income, assets (other than real proper- ty), or liabilities of the official or his or her immediate family increasing or decreasing by at least $250.  







Regulation 18702.1(a)(4).


Therefore, the effect of the decision will be material if the decision to delete the vacancy control provision of the ordinance will result in either (a) an increase or decrease, by the greater of $250 or 5 percent during any 12-month period following the decision, of Mayor Dunin's rent for the lease of the mobile home space (Regulation 18702.4(d)); or (b) an increase or decrease in the value of his mobile home unit by at least $250 (Regulation 18702.1(a)(4)).  

Foreseeable Material Financial Effect


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  While certainty is not required, an effect that is merely a possibility is not reasonably foreseeable.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983; In re Thorner (1975) 1 FPPC Ops. 198.)


Based on the facts that you have provided, it appears likely that Mayor Dunin's annual rent will increase by $250 or more if the vacancy control is deleted from the ordinance.  His current lease, immune from the effect of the council's decision, expires at the end of this year, at which time the increase of $250 or more for the subsequent 12-month period can occur.  The maximum permitted increase in Mayor Dunin's rent under the current ordinance would constitute an annual increase of $367 (10 percent of $3672).  Because it is foreseeable that the increase in the mayor's rent would be at least equal, and most likely greater, in amount if the vacancy control provision were removed from the ordinance, the threshold amount of $250 would be met.  Therefore, applying Regulation 18702.4 to the facts provided, it appears that the effect of the council's decision will be material as to the mayor's leasehold interest.  For that reason, the mayor would be required to disqualify himself from participating in the council's decision to delete the vacancy control provisions of the ordinance unless a significant segment of the public was affected in substantially the same manner.  (Regulation 18703, copy enclosed.)


Mayor Dunin also has an economic interest in his mobile home unit.  We believe the council's decision on the ordinance will increase or decrease the value of this personal asset by at least $250.  Therefore, the decision will have a material financial effect with respect to the mayor and require his disqualification from participation in the decision for this reason as well, unless the decision will have a similar effect on a significant segment of the public generally.  (Regulations 18702.1(a)(4), 18703.)


This advice is based on the following analysis.  When rent on a particular space is controlled, the value of the space is enhanced.  Because the actual rent will eventually lag behind fair market rent, the total cost of the mobile home plus rent of the space for the home will be reduced.  In theory, this increases demand and increases the fair market value of the mobile home unit situated on the rent-controlled space.  A mobile home rent control ordinance thus operates to raise the fair market value of the tenant's unit.  (See discussion of this point in Sprague Advice Letter, A-86-260, copy enclosed.)


On the basis of this analysis, the opposite impact can result  if the vacancy control provisions of a mobile home rent control ordinance are deleted.  Without vacancy control, the rent increase for a particular mobile home space is unrestricted at the time of any sale or move.  The total costs of the mobile home would increase along with the rent of the space for the home, resulting in a softening of demand and lowering the fair market value of the mobile home unit because the space on which it is located is not "protected."


Accordingly, it is reasonably foreseeable that the fair market value of the mobile home unit owned by Mayor Dunin will be affected by $250 or more as a result of the council's decision.  Therefore, unless the "public generally" exception applies, Mayor Dunin may not participate in the council decision regarding the vacancy control provisions of the city's rent control ordinance.

The "Public Generally" Exception


Even if the reasonably foreseeable financial effect of a decision is material, disqualification is required only if the effect of the decision on the public official is distinguishable from the effect on the public generally.  (Section 87103.)  The financial effect of the council's decision on Mayor Dunin is distinguishable from the effect on the public generally unless the decision will affect the mayor's property in substantially the same manner as it will affect all members of the public or a significant segment of the public. (Regulation 18703; In re Legan (1985) 9 FPPC Ops. 1; In re Owen (1976) 2 FPPC Ops. 77, copies enclosed.)


The "public generally" is comprised of the entire jurisdiction of the agency in question, particularly when the agency in question is an elected body, as all of the residents are constituents of the various elected members.  (In re Legan, supra.)  Here, the financial effect of this decision concerning the ordinance will not affect all city residents similarly.  Approximately 85 percent of the city's residents do not live in mobile homes.  The impact on these residents, if any, will be different from that on those who own or rent mobile homes, mobile home park owners, and mobile home renters.


Regulation 18703 also permits the application of the "public generally" exception when a decision affects the official's interests in substantially the same manner as it will affect a significant segment of the public.


The financial effect of the forthcoming decision would appear to affect Mayor Dunin's property in substantially the same manner as it will affect other mobile home unit owners in the city.  The question then remaining is whether mobile home owners constitute a significant segment of the city's residents.  


A group that is large in number and heterogeneous in quality can constitute a significant segment of the public for the purposes of the public generally exception.  (In re Ferraro (1978) 4 FPPC Ops. 62.)--   


Here, the only group affected by the council's decision in the same manner as Mr. Dunin would be owners of mobile home units; owners with month-to-month leases will be affected immediately, and owners with long term leases -- such as the mayor -- will be affected upon the expiration of their lease.  However, even within this group the financial impact of the council's decision on the value of an individual mobile home unit or on the rent paid by its owner need not be uniform from unit to unit.   The facts given indicate that mobile home units account for less than 9.5 percent of the total number of dwelling units in the city.  No information has been provided to indicate that mobile home parks are concentrated in a particular section of the city or otherwise constitute a sizeable portion of the city's residential area.  On the basis of these facts we are unable to conclude that the owners of mobile home units constitute a significant segment of the public in the city so as to conclude that the council's decision on the mobile home rent control ordinance will affect Mayor Dunin in the same manner as the public generally.


I trust this letter has provided you with the guidance you requested.  If you have any further questions regarding this matter please contact me at (916) 322-5091.






Sincerely,






Kathryn E. Donovan






General Counsel






By:
Jonathan S. Rothman

Counsel, Legal Division
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Enclosures
