




April 27, 1990

Valerie J. Armento

City Attorney

City Hall Annex

P. O. Box 711

South San Francisco, CA  94083






Re:  Your Request for Informal Assistance







Our File No. I-90-032

Dear Ms. Armento:


This is in response to your request for advice regarding the responsibilities of Councilmember John Penna under the conflict-of-interest provisions of the Political Reform Act (the "Act").   Since your request does not refer to a specific pending governmental decision, we are treating your request as one for informal assistance pursuant to Section 18329(c) (copy enclosed). 

QUESTIONS


1.  May Councilmember Penna participate in devising a mitigation program to deal with the identified unreinforced masonry buildings?


2.  May Councilmember Penna participate in determining if a seismic safety program should be applied city wide to all buildings and participate in devising and adopting such a program?

CONCLUSIONS


1.  Councilmember Penna may participate in devising a mitigation program to deal with the identified unreinforced masonry buildings unless the decisions will have a reasonably foreseeably material financial effect on his financial interests.


2.  Councilmember Penna may participate in determining if a seismic safety program should be applied city wide to all buildings, and participate in devising and adopting such a program unless the decisions will have a reasonably foreseeable and material financial effect on his financial interests, and such effect is distinguishable from the effect on the public generally.

FACTS


State law relating to seismic safety required cities to identify unreinforced masonry buildings prior to January 1, 1990.  The City of South San Francisco (the "city") has identified around 25 privately owned unreinforced masonry buildings in roughly a three block downtown area.  State law further requires the city to adopt a mitigation program.  The type of program, however, is left to the discretion of the city and may be as simple as notifying each building owner that the building is potentially hazardous, or as complex as requiring an engineering analysis and retrofitting the building to conform to current seismic requirements.


The city is in the process of formulating a seismic program.  City staff will then present the options to the council at a study session.  Following this study session, it is likely that an ordinance will be drafted and presented to the city council for formal action.


Councilmember Penna is a real estate broker.  He is a property manager for one of the buildings on the list of 25 buildings developed by the city.  He is a property manager for other buildings located in the city.  In addition, Councilmember Penna assists owners of buildings in the city in locating tenants for their buildings.  The councilmember may not have an on-going business relationship with some of the owners of such buildings, such as being designated a listing agent for the building.  One of such buildings is also included in the list of 25 buildings identified by the city.  In addition, presumably, Councilmember Penna has acted as a broker in the sale and purchase of properties.


Due to the recent earthquake in that area, the city council is considering whether a seismic safety program should be adopted for all buildings rather than the unreinforced masonry buildings identified by the city pursuant to state law.

ANALYSIS


Section 87100 prohibits any public official from making, participating in, or using his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.  An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his immediate family, or on:



(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.


(b) Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.



(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.



(d) Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.



(e) Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.



Section 87103 (a) - (e).


Councilmember Penna is a public official.  (Section 82048.)  He has an interest, presumably worth more than $1,000 in the business entity, Penna Realty, in which he holds a position of management.  (Section 87103(a), (d).)  The business is also a source of income to him of more than $250 in the preceding 12 months.  This discussion assumes that the owners of the buildings, which Councilmember Penna manages, provide income to him of more than $250 in the 12 months prior to the decision.  (Section 82030.)  They are, therefore, sources of income to him within the meaning of subdivision (c) of Section 87103.   


If Councilmember Penna received a commission by virtue of being a broker in the sale and purchase of properties, that commission may also create disqualifying financial interests.  Regulation 18704.3 (copy enclosed) provides that under such circumstances the following are deemed to be sources of income to him within the meaning of subdivision (c) of Section 87103:



(A) The person the broker represents in the transaction;



(B) If the broker receives a commission from a transaction conducted by an agent working under the broker's auspices, the person represented by the agent;



(C) Any brokerage business entity through which the broker conducts business; and



(D) Any person who receives a finder's or other referral fee for referring a party to the

transaction to the broker, or who makes a

referral pursuant to a contract with the broker.



Regulation 18704.3(c)(2)(A), (B), (C) and (D).


If Mr. Penna is acting as a broker for the sale, purchase, or lease of some property, he may in certain circumstances be the recipient of "promised" income within the meaning of subdivision (c) of Section 87103.  Commission income is deemed "promised" income to a real estate broker when the sale is pending (i.e., the sale is in escrow).  The fact that Councilmember Penna has a listing which could generate commission income does not mean that the income is "promised."  (Larsen Advice Letter, No. A-82-192, copy enclosed.)  


Councilmember Penna must disqualify himself from participating in any decision which will have a reasonably foreseeable and material financial effect, distinguishable from the effect on the public generally, on himself, his business Penna Realty, or from the sources of income to him described above.  (Section 87103.)

Foreseeability


The effects of a decision are reasonably foreseeably if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be a more than a mere possibility; however certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow (1977) 70 Cal. App. 3d 817, 822; In re Thorner (1975) 1 FPPC Ops. 198 (copy enclosed).)  The Act seeks to prevent more than actual conflicts of interest, it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)


The mitigation plan that may be adopted by the city may entail expenditures to conform a building to any earthquake safety mitigation measures adopted.  Therefore, it is reasonably foreseeable that the decision to adopt a mitigation plan will have an economic effect on the owners of the identified unreinforced masonry buildings - some of whom are sources of income to Councilmember Penna.  


It is unclear whether there is a substantial likelihood that the adoption of mitigation measures, either for the identified unreinforced masonry buildings, or for all buildings in the city, will have an economic effect on Penna Realty.  If, as property manager for some of the buildings in the city, Penna Realty would be called upon to manage the improvements mandated by the mitigation measures adopted by the city council, there certainly would be a substantial likelihood that the adoption of mitigation measures will have an economic effect on Penna Realty.  In addition, if Penna Realty has been locating and providing tenants for some of the buildings on an exclusive basis, even though no formal written agreements exist, delays resulting from making the improvements mandated by the mitigation measures may also have a reasonably foreseeable economic effect on Penna Realty.  You and Councilmember Penna, with the detailed facts and circumstances available to you in individual cases, are better able to determine the foreseeability of an economic effect on Penna Realty.

Materiality


Regulation 18702 sets forth the guidelines for determining whether an official's financial interest in a decision is "materially" affected as required by Section 87103.  If the official's financial interest is directly involved in the decision, then Regulation 18702.1 (copy enclosed) applies to determine materiality.  Thus, for example, if Penna Realty is directly involved in the decision before the city council, the effect of the decision would be deemed material.  On the other hand, if the official's financial interest is indirectly affected by the decision, then Regulations 18702.2 to 18702.6 (copies enclosed) would apply to determine whether the effect of the decision is material. 


In the circumstances described, Penna Realty will be indirectly affected by the decision to adopt the proposed mitigation measures.  The effect of the decision will be deemed material if:



(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.



Regulation 18702.2(g).


Regulation 18702.2 may similarly be applied to business entities which are sources of income to Councilmember Penna to determine whether the decision will have a material financial effect on such business entities.  Regulation 18702.6 would apply to an individual who is a source of income to Councilmember Penna to determine whether the effect of the decision is material.

Public Generally


Even if the reasonably foreseeable effect of a decision is material, disqualification is required only if the effect is distinguishable from the effect on the public generally.  (Section 87103.)  For the city, the public consists of all residents of the city.  Thus disqualification is required unless the decision will affect Councilmember Penna's financial interest in substantially the same manner as it will affect all members of the public or a significant segment of the public.  (Regulation 18703, copy enclosed).


The city has identified 25 privately owned unreinforced masonry buildings in roughly a three-block area downtown.  Thus a decision to adopt mitigation measures for the identified unreinforced masonry buildings will affect only these 25 buildings.  The property owners of these building cannot be deemed to be a significant segment of the public.  Therefore, the effect on Councilmember Penna's financial interests is distinguishable from the effect on the public generally.  Accordingly, Councilmember Penna must disqualify himself from participating in the decision to adopt mitigation measures for such unreinforced masonry buildings if the effect of the decision on his financial interests is material.


The decision to adopt mitigation measures for all buildings in the city may be similarly analyzed to determine whether the effect is distinguishable from the effect on the public generally.  If, for example, the mitigation alternatives proposed by staff exclude all single family residences, a large segment of the city's residents will be excluded from the mitigation program.  In that case, the number of residents affected by the proposed mitigation measures may not constitute a significant segment of the public within the meaning of Regulation 18703.  In addition, if the effect of the decision on Councilmember Penna's financial interest is deemed material, and if the financial interest is a source of income owning a large number of properties in the city, it would be difficult to claim that such source of income would be affected in substantially the same manner as a significant segment of the public.  It is unlikely that a significant segment of the residents of the city would own a large number of properties in the city.  Thus, you have to determine on a case-by-case basis whether the reasonably foreseeable material financial effect on a financial interest is distinguishable from the effect on the public generally.


I trust this letter provides you with the guidance you requested.  If you have any further questions regarding this matter, please contact me at (916) 322-5901.




Sincerely,




Kathryn E. Donovan




General Counsel




By:  Jeevan S. Ahuja





Counsel, Legal Division
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