




February 22, 1990

Susan Case

Senior Assistant City Attorney

250 Hamilton Ave.

Palo Alto, CA  94301






Re:  Your Request for Advice







Our File No. A-90-059

Dear Ms. Case:


This is in response to your request for advice concerning the duties and responsibilities of two members of the Palo Alto Planning Commission under the provisions of the Political Reform Act (the "Act",) Mark Chandler and Patricia Cullen.

QUESTION


Planning commissioners Chandler and Cullen own interests in real property located within 300 feet of property which is the subject of a planning commission decision.  May these commissioners participate in the decision?

CONCLUSION


The planning commissioners may not participate in the decision in question unless the decision will have no financial effect on their real property interests. 

FACTS


The Palo Alto Medical Foundation ("PAMF") is proposing to develop certain real property it owns in the City of Palo Alto to expand and consolidate its facilities.  Approval of the proposed development will require adoption of a specific plan, amendment to the city's general plan, and certain rezoning actions.  In the City of Palo Alto, the planning commission reviews all such proposals and makes its recommendations to the city council.


The planning commission is currently considering the proposed specific plan and the draft environmental impact report for the proposed project.  The planning commission has completed the public hearing on the draft environmental impact report and the first of two required public hearings on the specific plan.  The planning commission will be holding one or more study sessions to discuss the specific plan and possibly to make changes to it prior to holding the second public hearing.  The second public hearing will be held in approximately one month, after which the planning commission will send its proposed specific plan to the city council.    


The proposed specific plan covers a site to be developed in three phases, within a "campus" area bounded by Ramona Street, Channing Avenue, Waverly Street and Homer Avenue, plus a portion of land across the street on Homer Avenue between Bryant Street and Waverly Street.  You have enclosed three pages from the proposed specific plan to show the proposed phased development.  You have also enclosed Figure 6 from the proposed specific plan which shows the lotting pattern of the area as well as the existing land use for all lots in the area.  On Figure 6 you have marked the lots in which the two planning commissioners have real property interests. 


Commissioner Chandler has an investment in a partnership which owns an apartment building at 360 Forest in Palo Alto.  The building is within 300 feet of the property which is the subject of a proposed decision by the planning commission and within the boundaries of the specific plan study area.  The partnership owns the building and improvements but does not own the land upon which the building and improvements are located.  This building constitutes an interest in real property because real property includes the land and buildings thereon.  (Civil Code Section 658.)  The partnership holds a fifty year lease on the land of which 45 years remain.  The partnership also holds an option to purchase a lot adjacent to the building.  This lot is also within 300 feet of the proposed development.  The value of Commissioner Chandler's interest in the building is approximately $18,000.


Commissioner Cullen and her spouse own a condominium located at 231 Homer Street in Palo Alto.  This property is located at the corner of Homer and Ramona.  The property is across the street and within 300 feet from the site of the proposed PAMF campus that is the subject of a proposed specific plan.  The value of the condominium is greater than $1,000.

ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or using his or her official position to influence a governmental decision in which he or she knows or has reason to know he or she has a financial interest.  An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his immediate family, or on:



Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.






Section 87103((b).

By virtue of their position, Commissioners Chandler and Cullen are public officials.  (Section 82048.)  Accordingly, the commissioners must disqualify themselves from participating in any decision which will have a reasonably foreseeable and material financial effect on their interests in real property which are distinguishable from the effect on the public generally.

Foreseeability


The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow (1977) 70 Cal. App. 3d 817, 822; In re Thorner (1975) 1 FPPC Ops. 198 (copy enclosed).)  The Act seeks to prevent more than actual conflicts of interest.  It seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra, at p. 823.)


Both commissioners have interests in real property located in the proximate vicinity of the proposed project and within 300 feet of its boundaries.  It is likely that the proposed development will enhance the area where it is located.   Development of the medical facility is likely to upgrade the appearance of the area.  Conversely, there is also a substantial likelihood that the project will lead to an increase in traffic congestion and pollution in the area.  These factors are likely to lead to an increase or decrease of property values in the immediate vicinity.    

Accordingly, it is reasonably foreseeable that the decisions regarding development of the medical facility will have an economic effect on the commissioners' interests in real property.

Materiality


The Commission has enacted regulations which provide guidelines for determining when the effect of a decision is material.  The effect of a decision is material as to real property in which an official has a direct, indirect, or beneficial ownership interest other than a leasehold interest, if:



The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest.






Regulation 18702.3(a)(1), copy enclosed.

The effect of a decision is also material as to a leasehold interest in real property if:



It is reasonably foreseeable that the decision will result in a change in the actual use of property within 300 feet of the leased property, and the changed use will significantly enhance or significantly decrease the use or enjoyment of the leased property.






Regulation 18702.4(c), copy enclosed.


Commissioner Cullen and Commissioner Chandler have interests in real property within 300 feet of the proposed project.  Therefore, unless the commissioners can demonstrate that the decisions will have no material financial effect upon their real property interests, they must disqualify themselves from participating in decisions pertaining to the PAMF project.

Public generally


Even when the reasonably foreseeable financial effect of a decision is material, disqualification is required only if the effect is distinguishable from the effect on the public generally.  (Section 87103.)  For planning commissioners, the public consists of all residents of the city.  Thus, disqualification is required unless the decision will affect the commissioners' interests in real property in substantially the same manner as it will affect all residents of the city, or a significant segment of the residents of the city.  (Regulation 18703, copy enclosed.)  Because the commissioners' interests in real property are in the immediate vicinity of the project, their real property interests will not be affected in substantially the same manner as those of property owners at a greater distance from the project.  For example, the increased traffic congestion associated with the project will affect the immediate surroundings of the project but is not likely to affect to the same extent property located at some distance from the project.


We conclude, then, that both Commissioner Cullen and Commissioner Chandler must abstain from participating in decisions affecting the Palo Alto Medical Facility unless they can demonstrate that the decisions will have no financial effect on their real property interests.


Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322-5901.






Sincerely,






Kathryn E. Donovan






General Counsel






By:  Blanca M. Breeze







Counsel, Legal Division 
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