




February 27, 1990

Gary Howard Allen

14802 Uhl Avenue

Clearlake, CA   95422






Re:
Your Request for Informal Assistance


Our File No. I-90-063

Dear Mr. Allen:


This is in response to your letter requesting advice regarding your responsibilities as a former member of the Clearlake Project Area Committee, and a current member of the Clearlake Redevelopment Advisory Committee, under the disclosure provisions of the Political Reform Act (the "Act").  Since your request does not refer to a specific governmental decision, we are treating your request as one for informal assistance.  In addition, please note that the Commission cannot advise you on the propriety of the Clearlake City Council's actions under the laws governing redevelopment.  We can only advise as to your obligations pursuant to the disclosure provisions of the Act.  

QUESTIONS


1.  As an elected member of the Clearlake Project Area Committee, must you file a leaving office statement of economic interest when the Clearlake Project Area Committee has been dissolved by city council action?   


2.  Are appointed members of the Clearlake Redevelopment Advisory Committee subject to the disclosure provisions of the Act?


3.  If the appointed members of the Clearlake Redevelopment Advisory Committee are not subject to the disclosure provisions of the Act, may the city require you to file a public statement disclosing your economic interests for appointment to the committee?

CONCLUSIONS


1.  Members of the Clearlake Project Area Committee were designated as officials that are involved in making decisions which could foreseeably have a material effect on financial interests.  Thus, you are required to complete a leaving office statement of economic interest within 30 days of leaving office.


2.  If the Clearlake Redevelopment Advisory Committee is not a decision-making board or commission, its members are not "public officials" as defined by the Act.  Consequently, the members are not subject to the disclosure and disqualification requirements of the Act.  However, if in the future, over an extended period of time, the committee's substantive recommendations are approved on a regular basis without significant modification by the city council, the members of the committee will qualify as public officials and become subject to the disclosure and disqualification requirements of the Act.  


3.  Local jurisdictions may provide additional disclosure requirements where the Act does not.  The Act does not prohibit the City of Clearlake from requiring the completion of a financial disclosure statement for members of advisory committees.

FACTS


According to the information you provided, in 1989 you were elected to the Clearlake Project Area Committee.  In compliance with the Act, you completed an assuming office statement of economic interest (Form 730).  However, shortly thereafter, the city council voted to dissolve the Clearlake Project Area Committee.  As a result of this decision, the city has requested that you complete a leaving office statement of economic interest.


In the place of the Clearlake Project Area Committee, the city is forming a Redevelopment Advisory Committee which will consist of appointed members.  You have been appointed to the advisory committee.  You stated that you were informed by the city that the members of the advisory committee were not subject to the Commission's jurisdiction.  However, the city has requested you complete a new assuming office statement of economic interests to be kept on file with the city.

ANALYSIS

Dissolution of the Clearlake Project Area Committee


Section 87300 provides that every agency shall adopt and promulgate a conflict of interest code.  Section 87302(a) requires that each conflict of interest code contain the specific enumeration of the positions within the agency which involve the making or participation in the making of decisions which may foreseeably have a material effect on any financial interest.  Section 87302(b) provides: 

An initial statement shall be filed by each designated employee within 30 days after the effective date of the Conflict of Interest Code, disclosing interests held on the effective date of the Conflict of Interest Code.

* * *

Every designated employee who leaves office shall file, within 30 days of leaving office, a statement disclosing reportable investments, business positions, interests in real property, and income held or received at any time during the period between the closing date of the last statement required to be filed and the date of leaving office.






(Emphasis added.)


Thus, once the Clearlake Project Area Committee was dissolved by the Clearlake City Council, you were leaving an official position which involved the making or participation in the making of decisions which could have foreseeably materially affected your financial interest.  Consequently, you are required to complete a leaving office statement of economic interest within 30 days of leaving the Clearlake Project Area Committee.

Advisory Committees Under The Act


The Act requires that every public official disclose all his or her economic interests that could foreseeably be affected by the exercise of the official's duties.  (Sections 81002(c), 87200-87313.)  A "public official" is defined in Regulation 18700(a)(1) (copy enclosed) as follows:



(a) "Public official at any level of state or local government" means every natural person who is a member, officer, employee, or consultant of a state or local government agency.



(1)  "Member" shall include, but not be limited to, salaried or unsalaried members of boards or commissions with decision-making authority.  A board or commission has decision-making authority whenever:



(A)  It may make a final governmental decision;


(B)  It may compel a governmental decision; or it may prevent a governmental decision either by reason of an exclusive power to initiate the decision or by reason of a veto which may not be overridden; or  


(C)  It makes substantive recommendations which are, and over an extended period of time have been, regularly approved without significant amendment or modification by another public official or governmental agency.


As a member of the Clearlake Project Area Committee, you were a public official under the Act.  (In re Rotman (1987) 10 FPPC Ops. 1, copy enclosed.)  You are currently a member of the Clearlake Redevelopment Advisory Committee.  Members of purely advisory committees are not public officials within the meaning of Section 87100, and are not subject to the disclosure and disqualification provisions of the Act.  (Lopus Advice Letter, No. I-88-460, copy enclosed.)  Consequently, if the advisory committee is in fact solely advisory, the committee's members are not public officials under the Act and are not subject to the disclosure and disqualification requirements of the Act.  


However, even if the committee is purely advisory at present, its status may change in the future.  For example, if in the future, over an extended period of time, the advisory committee's substantive recommendations are regularly approved without significant amendment or modification by the city council, then the members of the committee will qualify as public officials within the meaning of Regulation 18700(a)(1)(C).  At that time the disclosure and disqualification requirements of the Act would apply.  

Local Filing Requirements


Section 81013 states:



Nothing in this title prevents the Legislature or any other state or local agency from imposing additional requirements on any person if the requirements do not prevent the person from complying with this title.  If any act of the Legislature conflicts with the provisions of this title, this title shall prevail.


Thus, local jurisdictions may provide disclosure requirements where the Act does not, but only if the requirements do not differ from and supersede the requirements of the Act.  (In re Miller (1976) 2 FPPC Ops. 91; Lotz Advice Letter, No. A-85-112, copies enclosed.)  Applied to the facts you have presented, Clearlake may require the completion of financial disclosure statements for members of advisory committees, even though the Act does not require the statements.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.






Sincerely,






Kathryn E. Donovan

General Counsel

By:
John W. Wallace


Counsel, Legal Division
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