




February 26, 1990

Iris P. Yang

McDonough, Holland & Allen

555 Capitol Mall, Suite 950

Sacramento, CA  95814






Re:
Your Request for Advice







Our File No. A-90-067

Dear Ms. Yang:


You are seeking advice on behalf of the City of Half Moon Bay and of Mr. David Iverson regarding his duties and responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").   As Mr. Iverson's authorized representative, we provide you with advice pursuant to Regulation 18329(b).  


The following advice is based upon the facts provided in letters from you on January 23, 1990, and from Mr. Iverson on January 19, 1990, as well as facts provided in your telephone conversations with this agency on January 17, 1990, and in Mr. Iverson's telephone conversations with this agency on January 17, 1990 and February 22, 1990.

QUESTION


Mr. Iverson owns a home within a residential area that is to be included in a proposed redevelopment project area.  Can he  participate in decisions on the adoption of the proposed redevelopment plan?

CONCLUSION


Mr. Iverson may not participate in the city council's decision to adopt the proposed redevelopment plan.

FACTS


David Iverson is a member of the city council of the City of Half Moon Bay and in that capacity also sits as a member of the city's redevelopment agency.  The city has initiated proceedings to adopt a redevelopment plan, the "North Wavecrest Redevelopment Project," which includes the entire downtown area and two small residential neighborhoods.  The residential neighborhoods comprise approximately 10 to 15 percent of the city's residential area and no more than 10 percent of the city's population.  


The plan is expected to benefit the two residential areas through public infrastructure improvements, as well as by various types of rehabilitation and improvement assistance to residential property owners in the two areas.


Mr. Iverson owns his place of residence within one of the two residential areas to be included in the proposed redevelopment plan.  His property is unique: it includes an historical house, built in 1906, and constructed of reinforced concrete, an unusual construction.  When built, the house was the first to be located in the particular section of the city, and is the only such historic home in the immediate area of the two residential areas.

ANALYSIS


The Act prohibits a public official from making, participating in, or using his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.  (Section 87100.)  


A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his immediate family. (Section 87103.)   


Mr. Iverson is a public official because he is an elected member of the Half Moon Bay City Council and also sits as a member of the city's redevelopment agency.  (Section 82048.)   Therefore, Mr. Iverson must disqualify himself from any city council decision which will have a reasonably foreseeable material financial effect on him or on his real property interest that is distinguishable from the public generally. 

Foreseeable Material Financial Effect


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  While certainty is not required, an effect that is merely a possibility is not reasonably foreseeable.  (Downey Cares v. Downey Community Deve-

lopment Com. (1987) 196 Cal.App.3d 983; In re Thorner (1975) 1 FPPC Ops. 198.)


We have previously advised that the anticipated result of a redevelopment plan, whose purpose is the promotion of sound development and the improvement of blighted areas, is an increase in property values and an improved business climate (Brown Advice Letter I-89-547, copy enclosed.)  Thus it is reasonably foreseeable that the decisions regarding the redevelopment plan will have a financial effect on property located within the redevelopment area.


In order to determine whether the foreseeable effect of a decision is material, the Commission has adopted Regulations 18702 et seq.   In pertinent part, Regulation 18702.1 (copy enclosed) provides that the effect of a decision is material when:

* * *



(D)  The decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document,

to adopt the redevelopment plan, to add territory

to the redevelopment area, or to rescind or amend

any of the above decisions; and real property in

which the official has an interest, or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area.






(Regulation 18702.1(a)(3)(D)

Because Mr. Iverson owns property within the boundaries or proposed boundaries of the redevelopment area, the financial effect of a decision to adopt the redevelopment plan will be deemed material.  Therefore, Mr. Iverson is precluded from participating in the council's decision to adopt the plan if the effect is distinguishable from the effect on the public generally  (Section 87103.)

The "Public Generally" Exception


The financial effect of the council's decision on Mr. Iverson is distinguishable from the effect on the public generally unless the decision will affect Mr. Iverson in substantially the same manner as it will affect all members of the public or a significant segment of the public. (Regulation 18703; In re Legan (1985) 9 FPPC Ops. 1; In re Owen (1976) 2 FPPC Ops. 77, copies enclosed.)


When the agency in question is an elected body, the "public generally" is comprised of the entire jurisdiction of the agency in question, as all of the residents are constituents of the elected members.  Because you have indicated that the project area for the proposed redevelopment plan includes only portions of the city (the entire downtown commercial area and two small residential neighborhoods), it is clear that the impact of the proposed redevelopment plan will affect some segments of the city differently from others.


Regulation 18703 also permits the application of the "public generally" exception when a decision affects the official's interests in substantially the same manner as it will affect a significant segment of the public.  The financial effect of the forthcoming decision would appear to affect Mr. Iverson's property in substantially the same manner as it will affect other homeowners in the two small residential neighborhoods.  The question then remaining is whether home owners in these neighborhoods constitute a significant segment of the city's residents. (In re Legan, supra.)


A group that is large in number and heterogeneous in quality can constitute a significant segment of the public for the purposes of the public generally exception.  (In re Ferraro (1978) 4 FPPC Ops. 62, copy enclosed.)  Here, however, the only group affected by the council's decision in the same manner as Mr. Iverson would be the home owners in the two residential neighborhoods.  The facts given indicate that the proposed project area represents between 10 percent and 15 percent of the city's existing residential area, and no more than 10 percent of the city's population.  


Without a greater proportion of the city's residents residing or otherwise concentrated within these two neighborhoods, the homeowners in the two neighborhoods do not constitute a significant segment of the public in the city.  For this reason, and because of the uniqueness of Mr. Iverson's property itself, we are unable to conclude that the council's decision on the redevelopment plan will affect Mr. Iverson in the same manner as the public generally.  The "public generally" exception therefore does not apply in this situation.


I trust this letter has provided you with the guidance you requested.  If you have any further questions regarding this matter please contact me at (916) 322-5091.






Sincerely,






Kathryn E. Donovan






General Counsel






By:
Jonathan S. Rothman

Counsel, Legal Division
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