




May 4, 1990

Susan M. Lemke

Program Director

Mother Lode Job Training Agency

Administrative Office

P.O. Box 1776

Sonora, CA  95370






Re:
Your Request for Informal Assistance 

Our File No. I-90-069

Dear Ms. Lemke:


You are seeking advice on behalf of the Mother Lode Job Training Agency (the "agency") regarding the duties and responsibilities of the agency's finance director under the conflict-of-interest and financial disclosure provisions of the Political Reform Act (the "Act").   As the person who has a duty to advise the finance director and the agency about the requirements of the Act, we provide you with informal assistance pursuant to Regulation 18329(b). 


The following advice is based upon the facts provided in your letter of February 23, 1990, and your prior telephone conversation with and letter to this agency on January 17, 1990.

QUESTION


Are the filing requirements imposed upon "other public officials who manage public investments" under Section 87200 applicable to the agency's finance director?  If the requirements of Section 87200 do not apply to the agency's finance director, is the director otherwise obligated to file a statement of economic interests under the filing requirements of Section 87300?

CONCLUSION


On the basis of the facts provided concerning the duties and responsibilities of the agency's finance director, the position does not appear to presently have filing obligations under Section 87200.  Nevertheless, because the position is one which involves the making or participation in the making of decisions which may foreseeably have a material effect on financial interests, the finance director is a public official and must, therefore, file a statement of economic interest pursuant to Section 87300.

FACTS


The position of finance director for the Mother Lode Job Training Agency is responsible for the agency's fiscal planning and management of employment and training program.  Among other things, the duties of the position include participation in decisions concerning approval of claims for payments, budget preparations, fiscal procedures development and implementation, and various accounting duties.  This position is not responsible for any financial decisions concerning investments, and is an appointive, not elective, position.

ANALYSIS

Section 87200


Prior to January 1, 1990, Section 87200 required that a statement be filed by various specified officials in which were disclosed the investments held, real property interests, and income received by the official.


Effective January 1, 1990, Section 87200 was amended to include additional persons required to file Statements of Economic Interest, Form 721, with the Commission.  The amendment makes Section 87200 applicable to city and county treasurers, "other public officials who manage public investments," and to candidates for any of those offices which are elective.  Whether the position is elective only determines applicability of Section 87200 to the candidates for the office as well as the (incumbent) official; it is not otherwise a requirement to determine whether financial disclosure obligations attach.


The agency finance director is a "public official" because she is a "member, officer, employee or consultant of a state or local government agency."  (Section 82048; Regulation 18700, copy enclosed.)  Therefore, Section 87200 applies to her position if she "manages the investment of public funds."


The attached letter to interested persons dated February 27, 1990, sets forth in general terms the types of persons who are included within the term "other public officials who manage public investments."  It makes clear that the term covers all public agencies and is not limited only to those persons who manage city, county, or state funds.  (See also Appling Advice Letter, I-90-058, copy enclosed.)  It construes the term "public investment" to mean investments made with public moneys, including all bonds and evidence of indebtedness.  Based on the facts provided in your letter and the accompanying job description, it appears that investment decisions concerning the agency's moneys is not a component of the finance director's duties.


We are currently in the process of developing regulations to implement and clarify the scope of the term "other public officials who manage public investments."  The regulations ultimately adopted by the Commission may or may not change this conclusion.

Section 87300


The conclusion that a person incurs no financial disclosure obligations under Section 87200 does not limit the applicability of the Act's disclosure provisions to other persons who are considered "public officials" under the Act.  Any agency position involved in the making or participation in the making of decisions, which may foreseeably have a material effect on any financial interest of the decision-maker, is required to be designated in the agency's conflict of interest code.  (Section 87302.)  The agency finance director is a public official (Section 82048; Regulation 18700(a)) who, as indicated in the job description, both makes and participates in the making of governmental decisions (Regulation 18700(b),(c).)  The position is therefore one which is required to be included as a designated employee in the agency's conflict-of-interest code.  (Section 87302(a).)


As a new agency, the Mother Lode Job Training Agency recently submitted a conflict-of-interest code to the Commission for review and approval, pursuant to Section 87303.  In approving the code submitted by your agency, the Commission originally deleted the position of finance director as a "designated employee" pursuant to Section 87302 on the basis of its understanding that the position involves management of public investments and would be subject to the requirements of Section 87200.  Our determination now, based on the facts provided in your letter, is that the position does not fall under the coverage of Section 87200.  Because of our conclusion that the finance director's position is one which makes decisions and participates in decision-making that can foreseeably have a material effect on her financial interests, it is a position which is required to be designated in your agency's conflict-of-interest code.


We apologize for the confusion surrounding this matter.  Unfortunately, we incorrectly assumed that a person with the tile of "finance director" has duties involving management of public investments.  Now that we have an accurate understanding of the finance director's duties, it appears that your agency's original determination to include the position of finance director in its conflict of interest code was correct.  


You have asked what your agency is required to do to amend your conflict of interest code to include the position of finance director.  We are prepared to consider your request for advice as a request for interim approval of amendments to your agency's conflict of interest code, and we hereby grant that request.  (See Regulation 18752, copy enclosed.)  It will be necessary for you to send us a "clean" copy of your agency's conflict of interest code (i.e., one that has no strikeout or underscore), so that we can process this amendment.  We will require that your agency comply with the full amendment procedure in the future (Regulation 18752(d),(e)), and we will send you a routine reminder in approximately September of this year explaining what is required.


I trust this letter has provided you with the guidance you requested.  If you have any further questions regarding this matter please contact me at (916) 322-5091.






Sincerely,






Kathryn E. Donovan






General Counsel






By:
Jonathan S. Rothman

Counsel, Legal Division
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