




May 1, 1990

Patricia D. Sinclair

Corporate Secretary

South Montebello Irrigation District

864 West Washington Boulevard

Montebello, CA  90640






Re:  Your Request for Informal Assistance







Our File No. I-90-070

Dear Ms. Sinclair:


This letter is in response to your request for advice regarding application of the Political Reform Act (the "Act")

to elected officials, employees, and consultants who manage public investments for your agency.  You have not provided us with the names of the public officials whose duties are in question, nor is it stated in your letter that those persons have authorized your request for advice.  Accordingly, we consider your letter to be a request for informal assistance pursuant to Regulation 18329(c) (copy enclosed.)

QUESTIONS


1.  Does the Act require that the treasurer of the district file a Statement of Economic Interests with the Commission?


2.  Does the Act require that the secretary of the district file a Statement of Economic Interests with the Commission?


3.  Does the Act require that Trust Services of America, which directs investment of the district's pension funds, file a Statement of Economic Interests with the Commission?


4.  Your pension fund is insured under ERISA.  A consultant provides actuarial services to your pension committee and aids in the preparation of tax returns and other forms required by the federal government.  Does the Act require this consultant to file a Statement of Economic Interests with the Commission?


5.  For purposes of the Act, does "income" include salary from employment?

CONCLUSIONS


1-4.  As recently amended, the Act requires that certain elected officials, appointed public officials and "other public officials who manage public investments" file Statements of Economic Interests.  We are currently in the process of determining whether the individuals serving in the positions you describe will be considered "other public officials who manage public investments."  A regulation to clarify this term was scheduled for possible pre-notice discussion at the April 3 meeting of the Commission.  At that meeting the Commission directed staff to continue to work with interested persons on this issue.  We anticipate that a meeting of interested persons will be held in the near future and that the staff will present a revised proposal to the Commission this summer.


5.  For purposes of the disclosure requirements of the Act, "income" does not include salary and reimbursement for expenses or per diem received by an employee of a state, local, or federal government agency from the agency.  Salary from other employers is income and must be disclosed.

FACTS


You are the corporate secretary for the South Montebello Irrigation District.  In that capacity, you seek our advice to determine the filing and disclosure obligations of employees and consultants with your agency who manage public investments.  


 The treasurer of the district cannot make public investments without the authorization of the board of directors of the district.  Any authorization given is entered into the minutes of the district as a board directive authorizing and directing the treasurer to make investments as set out by the board.


The pension fund of the district is insured under ERISA.  The fund is managed by a pension committee composed of two board members and the secretary of the district.  The funds are deposited with Trust Services of America which directs the investments.  The district also employs a consultant who provides actuarial services to your pension committee and aids in the preparation of tax returns and other forms required by the federal government.  This consultant advises the pension committee from time to time.

ANALYSIS


The Political Reform Act was enacted by the people of the State of California by initiative in 1974.  The purpose for the disclosure and disqualification provisions of the Act is to ensure that public officials, whether elected or appointed, perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


Thus, under the Act, public officials must disclose their assets and income which may be materially affected by their decisions.  (Section 81002(c).)  Section 87200 provides that certain high-level elected and appointed public officials, and candidates for those positions, must file Statements of Economic Interests providing broad disclosure of their economic interests.  Effective January 1, 1990, Section 87200 has been amended to extend its financial disclosure requirements to city and county treasurers and "other public officials who manage public investments."  Elected officials and employees of public agencies who direct or control or otherwise make decisions with respect to the investment of public moneys are "public officials who manage public investments."  Accordingly, any person who falls within one of these categories, or is a candidate for any of these offices, is now subject to the broad conflict-of-interest disclosure requirements of Article 2 of Chapter 7 of the Act.


Previous to the amendment of Section 87200, city and county treasurers and other officials who handled investments for a public entity should have been designated in their agencies' conflict of interest codes and should have filed Form 730 with their agencies.  These officials must now file Form 721 which requires greater disclosure of the officials' economic interests.


You have asked whether individuals serving in certain capacities in your district are subject to the provisions of Section 87200.  In the past we have concluded that consultants are subject to the disclosure provisions of the Act.  (See Hayden Advice Letter, No. A-84-319, copy enclosed.)  However, at this time, these issues are before the Commission for consideration.  At its April meeting the Commission considered the scope of application of Section 87200 with regard to "other public officials who manage public investments."  We have included your name on a list of interested persons who will be kept informed of the progress of regulations concerning this issue. 


You have also asked what constitutes "income" for purposes of the disclosure provisions of the Act.  Under the provisions of the Act, "income" does not include salary and reimbursement for expenses or per diem received by an employee of a state, local, or federal government agency from the agency.  (Section 82030(b)(2).)  Therefore, "income" does not include any salary or per diem a filer receives from the district.  Salary from other employers is income and must be disclosed.


I trust this letter adequately responds to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to contact me at (916) 322-5901.






Sincerely,






Kathryn E. Donovan






General Counsel






By:  Blanca M. Breeze







Counsel, Legal Division
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