


April 12, 1990

Vincent F. Biondo, Jr.

City Attorney

1200 Carlsbad Village Drive

Carlsbad, CA  92008-1989




Re:  Your Request for Informal Assistance





Our File No. I-90-071

Dear Mr. Biondo:


This is in response to your request for clarification of the informal assistance provided to you in our Advice Letter No. I-89-646 (copy enclosed) regarding your responsibilities under the Political Reform Act (the "Act").   Since your request does not involve a specific pending decision, we are continuing to treat your request as one for informal assistance pursuant to Regulation 18329(c) (copy enclosed).   By way of background the facts in I-89-646 were as follows:



The San Diego Gas and Electric Company ("SDG&E") owns and operates a major electrical generating facility, the Encina Power Plant, located in the City of Carlsbad (the "city").  The city has received formal notice that SDG&E has asked the state Energy Commission for approval to construct a new plant at one of five locations, one of which is at Encina.  It is your understanding that SDG&E is required to propose five possible sites for the proposed plant in its application to the Energy Commission.  The city has land use authority over the site of the proposed plant.  You expect that at some point SDG&E must seek a land use permit from the city if the decision is made to construct the plant at Encina.  You expect that the city council will take a position regarding the proposed plant and direct you to present that position during the hearings before the Energy Commission on SDG & E's proposed plant.  You may also participate in advising management on the options they will present to the city council to aid it in formulating its position with respect to the proposed plant.


You have no financial interest in SDG&E.  However, you have an investment in Southern California Edison Company ("Edison").  Edison is traded on the New York Stock Exchange.  SDG&E and Edison have entered into an agreement for a merger subject to certain regulatory approvals.  An SDG&E spokesman has said there is no connection between the merger and the proposed plant, but that approval of the merger would delay the need for the power plant by approximately three years.


That letter concluded that you may participate in decisions regarding the proposed plant, and present the city council's position before the Energy Commission unless the decisions are likely to have a reasonably foreseeable and material financial effect on Edison.


In the second paragraph of your letter seeking clarification, you questioned how your efforts to stop the construction of the plant can have "a material financial effect on SDG&E."


  As stated above, our letter concluded that you may participate unless the decision has a material financial effect on Edison; our conclusion did not focus on the material financial effect on SDG&E.


You state the question in the second paragraph of your letter seeking clarification as follows:



Will my activities in Carlsbad, as the City pursues its efforts to stop construction of the plant, have [a reasonably foreseeable material financial] effect and how am I supposed to determine it?


Section 87100 prohibits any public official from making, participating in, or using his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.  An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official  or a member of his immediate family, or on:



Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.



Section 87103(a).


You are a public official.  (Section 82048.)  You have an investment interest in Edison presumably worth more than $1,000.  (Section 82034.)  Accordingly, you may not participate in, or attempt to influence any decision which will have a reasonably foreseeable and material financial effect, distinguishable from the effect on the public generally, on Edison.


The focus of the conflict-of-interest provisions of the law is to ensure that decisions made by public officials are not influenced by their financial interests.  For example, if decisions regarding the plant proposed by SDG&E could have a beneficial or negative effect on Edison, then the decisions of a public official with a financial interest in Edison may be colored by that interest.  Whereas it is true that most officials would not permit their financial interests to influence their decisions, the Act seeks to prevent even the appearance of a conflict of interest.  It is towards this end that the Act, in Section 87103, sets forth the threshold level of financial interests which require further inquiry, to determine whether certain decisions may have a reasonably foreseeable and material financial effect, distinguishable from the effect on the public generally, on the official's financial interest.  The Commission has interpreted the terms reasonably foreseeable, material financial effect, and effect on the public generally.


In your letter you stated that approval of the merger of Edison and SDG&E would delay the need for the power plant by approximately three years.  This would suggest that subsequent to the merger, Edison would be able to provide the energy which the proposed plant is intended to provide.  This in turn would suggest that Edison has excess generating capacity at the present time.  A decision which would result in the utilization of this excess generating capacity would have some financial effect on Edison.  A decision denying approval of the proposed plant would appear to enhance the probability of utilization of that excess capacity.  Accordingly, an official who has a financial interest in Edison should not participate in making, or attempt to influence, any decision which will have a reasonably foreseeable and material financial effect on Edison which is distinguishable from the effect on the public generally.


Whether the decision will have a reasonably foreseeable economic effect on Edison is determined by the circumstances of the case.  Had there been no merger agreement pending between SDG&E and Edison, Edison's position would be similar to that of any other utility in the region with some excess generating capacity.  However, because of the pending merger agreement, Edison is in a unique position to benefit from a decision which would enable it utilize any excess capacity.  The question of foreseeability hinges on this pending merger agreement.


In In re Thorner (1975) 1 FPPC Ops. 198 (copy enclosed), the Commission provided some guidelines to determine whether the effect of a decision is reasonably foreseeable.  A director of a water district was the executive vice-president and a minority shareholder of a business entity which did over half of its business in the water district.  The business entity supplied ready mix concrete, building materials, and major appliances in that area.  The issue focused on the possibility of a conflict of interest involving that director of the water district if an applicant for a project, requesting a variance from a moratorium on new water connections, came before the Board of Directors of the water district.  


The Commission considered various scenarios involving the director's business entity and the proposed project.  One of the situations the Commission analyzed was that the business entity was preparing, or had made a bid, to supply one or more of the products to the proposed project, but no award had been made.  The Commission concluded that a financial effect was reasonably foreseeable.  The Commission stated:



As a general rule ... when the bid is made with a serious hope that the contract will be awarded to [the business entity], we think a financial effect on [the business entity] is reasonably foreseeable even if there is substantial competition.  The statute requires foreseeability, not certainty.  Furthermore, the fact that a seriously competitive bid on the project is being prepared or has been made is likely to focus the attention of the Director on the fact that he may benefit if a variance is granted.  The ultimate test is whether the element of foreseeability, together with the other elements discussed earlier, is present to the point that the official's "unqualified devotion to his public duty" might be impaired.  People v. Darby, 114 Cal. App.2d 412, 433 (1952).  Under the circumstances described ..., we conclude that the financial effect on [the business entity], is reasonably foreseeable and that [the director], therefore, must not vote or participate in the variance decision.




In re Thorner, supra, 1 FPPC Ops. at 206.


We believe the situation regarding Edison's merger with SDG&E is similar.  Although, as you have described, there is substantial opposition to the merger, it is also true that the two companies, Edison and SDG&E, have entered into an agreement for a merger subject to certain regulatory approvals.  It appears unlikely that Edison and SDG&E would have committed the necessary resources, with the consequent expenditure of time and money, if they did not believe they would be successful in accomplishing the merger.  As stated in my original letter to you:



SDG&E and Edison have entered into an agreement for a merger subject to certain regulatory approvals.  The threshold question is whether there is a substantial likelihood that the decision regarding approval of the plant will have an economic effect on Edison.  If the merger process is very preliminary and if there is very little certainty that the two companies will merge, it would be difficult to claim that there is such a substantial likelihood of an economic effect on Edison.  On the other hand, if the merger process is further along and there is a greater degree of certainty that the two companies will indeed merge, then there would be a substantial likelihood, that decisions regarding the plant would affect Edison.  In this case the Board of Directors and the shareholders of Edison and SDG&E have already approved the merger.  There is no information that suggests that the merger process has hit a regulatory roadblock.  Under the circumstances it appears that there is a substantial likelihood that the merger will occur, and, therefore, that the decision will have a reasonably foreseeable economic effect on Edison.


Therefore, we believe it is reasonably foreseeable that the decision regarding approval of the proposed plant will have a financial effect on Edison.


Finally, you have also requested additional guidance on determining materiality.  You state that utility rate making is an extremely complex matter, and that you are at a loss to understand how you can possibly determine whether the effect of the decision is material.  We sympathize with your dilemma, but unfortunately, we are unable to provide you with any specific guidance in determining whether the effect of the decision on Edison is material.  We generally advice public officials who are faced with such decisions that they make a good faith effort to ascertain the magnitude of the effect that may result from a specific decision.  This might include contacting an expert in that field to determine whether the effect would exceed the monetary standards outlined in Regulation 18702.2 (copy enclosed).


Please recognize that our conclusion is based on the facts that you have provided.  The discussion is designed to assist you in determining whether or not you have a conflict of interest.  There may be other facts available to you which, when considered with the above, may lead you to a contrary conclusion.  Since any conclusion is a product of the underlying facts, it is not uncommon for a conclusion to change when additional facts, previously not obvious, reveal themselves and, therefore, affect the entire analysis.


I trust this letter has provided you with the clarification you requested.  If you have any further questions regarding this matter, please contact me at (916) 322-5901.




Sincerely,




Kathryn E. Donovan




General Counsel




By:  Jeevan S. Ahuja





Counsel, Legal Division
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