


March 1, 1990

Louis B. Green 

City Attorney, City of Sunnyvale

P.O. Box 3707

Sunnyvale, CA  94086-3707




Re:  Your Request for Advice





Our File No. A-90-075

Dear Mr. Green:


This is in response to your letter requesting advice on behalf of Mr. Van Freidin, a member of the Sunnyvale Planning Commission, regarding application of the conflict-of-interest provisions of the Political Reform Act (the "Act").   This is a follow-up letter to previous advice.  (Green Advice Letter No. A-89-214.)

QUESTION


May Mr. Freidin participate in planning commission decisions relating to the downtown project area development?

CONCLUSION


Mr. Freidin may participate in decisions relating to sub areas l, 2, and 3 of the project, including decisions requiring amendment of the redevelopment plan to conform land uses in these sub areas to the uses specified in the specific plan.  These decisions will not affect Mr. Freidin in a manner which is distinguishable from the effect on the public generally.  He may not participate in decisions relating to sub area 4, including amendments to the redevelopment plan, because these decisions will materially affect his property interest and the effect is distinguishable from the effect on the public generally.

FACTS


The City of Sunnyvale is currently engaged in a planning process for the downtown project area.  Mr. Freidin is a city planning commissioner whose residence is located within the redevelopment project area, but just outside the boundaries of the downtown development plan project area.  We previously advised that Mr. Freidin might be precluded from participating in some aspects of the plan, because the decisions might have a material financial effect upon his property, distinguishable from their effect on the public generally.  (Green Advice Letter, supra.)


You have retained an independent appraisal research company to provide economic data regarding the impact of various decisions upon Mr. Freidin's property, in order to determine if particular decisions would materially affect Mr. Friedin's property.  Based upon the information provided, you wish to know whether Mr. Freidin may participate in decisions involving the downtown project.

ANALYSIS


We previously advised that Mr. Freidin's inability to participate in one part of the downtown plan would not necessarily foreclose his participation in other parts of the plan.  Thus, if the project could be segmented and each area could be decided upon independently, Mr. Freidin might be able to participate in decisions involving some segments of the plan even though he might have to disqualify himself with respect to other segments.  (Green, supra, p. 5.)


The information that you have provided indicates that the project can be divided into four sub areas.  These areas are not interdependent and each could proceed without the others.  Those areas are as follows:


l.  North of Washington Area.


2.  Mathilda Avenue Corridor.


3.  Town Center Mall.


4.  High-Density Residential.

Materiality as to Sub Areas l, 2, and 3.


The North of Washington Area, the Mathilda Avenue Corridor, and the Town Center Mall sub areas are all more than 300 feet from Mr. Freidin's property, but within 2,500 feet of his property.  Mr. Freidin will be able to participate in decisions regarding those sub areas unless the proposed plan will materially affect his real property interests.  (Section 87103(b).)  The test for materiality in this instance is whether the decisions will have a reasonably foreseeable financial effect of $l0,000 or more on the fair market value of Mr. Freidin's residence.  (Regulation 18702.3(a)(3), copy enclosed.)


Mr. Freidin is required to make a reasonable, good faith effort to determine the financial effect of the downtown plan decisions on the fair market value of his residence.  Any such determination must include consideration of the following factors:


(1)  The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest;


(2)  Whether it is reasonable foreseeable that the decision will affect the development potential or income producing potential of the property;


(3)  In addition to the foregoing, in the case of residential property, whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, effect on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.





Regulation 18702.3(d)(1) - (3).


Mr. Freidin's use of an independent appraiser to assess the impact of the development on the fair market value of his residence constitutes a reasonable, good faith effort to make the determination of materiality, provided that the assessment included consideration of the above factors.  The report does not specifically state that these factors were considered.  However, an overall reading of the appraisal report suggests that all or most of the factors were considered.  


Mr. Freidin should confirm that all of the factors set forth in Regulation l8702.3(d) were in fact taken into consideration in assessing the effect of the project on the fair market value of his residence.  If so, he is entitled to rely upon the report's conclusion that the decisions relating to sub areas l, 2 and 3 will not increase or decrease the fair market value of his residence by $l0,000 or more and thus will not have a material financial effect.

Materiality as to Sub Area 4.


Sub area 4 is to be redeveloped as a high-density residential neighborhood, with commercial development at ground floor level.  Building heights of 3 to 4 stories are proposed with a transitional area of 2-story buildings.  The southern boundary of sub area 4 is within 300 feet of Mr. Freidin's residence.


Where the real property in which an official has an interest is located within 300 feet of the boundaries or proposed boundaries of the property which is the subject of the decision, the effect of the decision is material, unless it will have no financial effect on the official's property.  (Regulation l8702.3(a)(1).)  The appraisal report indicates that the development of sub area 4 will have a negative financial impact upon Mr. Freidin's property value.  Therefore, the decisions relating to sub area 4 will materially affect Mr. Freidin's financial interest.

Materiality of Amendments of the Redevelopment Plan


In addition to adoption of a specific plan and various zone changes, it is possible that the downtown project may require amendments to the existing redevelopment plan.  Mr. Freidin's residence is located within the boundaries of the redevelopment area.  We have previously advised you that amendment of the redevelopment plan is deemed to materially effect property within the redevelopment area, unless it can be shown that the amendment will have no financial effect.  (Green Advice Letter, supra 

pp. 5-6.  

Public Generally


Mr. Freidin may still be able to participate in the decisions which materially affect his property if the effect on his property is not distinguishable from the effect on the public generally.  (Section 87103.)  Regulation 18703 (copy enclosed) provides, in part:


A material financial effect of a governmental decision on an official's interests, as described in Government Code Section 87103, is distinguishable from its effect on the public generally unless the decision will affect the official's interest in substantially the same manner as it will affect all members of the public or a significant segment of the public.


The "public" is all the persons residing, owning property, or doing business in the jurisdiction of the agency in question.  (In re Legan (l985) 9 FPPC Ops. l, copy enclosed.)  In the case of the city planning commission, this would be the City of Sunnyvale.  Consequently, for the public generally exception to apply, any decision which will materially affect Mr. Freidin would have to affect a significant segment of the City of Sunnyvale in substantially the same manner.  (Dowd Advice Letter, No. A-88-214; Burnham Advice Letter, No. A-86-210, copies enclosed.)  


The Commission has never adopted a strict arithmetic test for determining what constitutes a significant segment of the public.  However, in order to apply the public generally exception, the population affected must be large in number and heterogeneous in nature.  (In re Ferraro (1978) 4 FPPC Ops 62; Flynn Advice Letter, No. I-88-430, copies enclosed.)  


We have recognized that residential property owners may constitute a significant segment of the public.  (In re Owen (l976) 2 FPPC Ops. 77, copy enclosed.)  Although you have not provided any statistics as to the number of residential properties in Sunnyvale, we assume that it represents a significant segment of the city.  Therefore, if residential owners, as a group, will be affected by the downtown plan in a manner substantially similar to Mr. Freidin, the effect on Mr. Freidin's property will not be considered distinguishable from the effect on the public generally.


According to the appraisal report, the current downtown plan is related to an earlier major redevelopment of the downtown area.  The report indicates that a measurement of the effects of the previous development on residential properties should be indicative of the effect of the present development project.  Three areas were measured to examine the effect of the prior development on market values:  (l) the base area including most of the residential areas of Sunnyvale; (2) a control area located away from the downtown project area; and (3) the subject area containing Mr. Freidin's residence and all of the residential neighborhoods bordering the downtown area on the south and east.


The report concludes that location adjacent to the downtown area has not affected the market value of single family residences, and that further development of the downtown area is not expected to affect adjacent areas in a manner distinguishable from other  residential neighborhoods.  However, the appraisal report does indicate that the development of sub area 4 may affect Mr. Freidin's residence in a manner which is distinguishable from the public generally.  This is due to the close proximity of Mr. Freidin's residence to the high density development area.


Upon review of the appraisal report, we concur that there is nothing to indicate that the development of sub areas l, 2, and 3 will affect Mr. Freidin's property in a manner distinguishable from the public generally.  Therefore, he may participate in the decisions relating to those areas.  However, we believe that decisions relating to sub area 4 will affect his property in a manner distinguishable from the effect on the public generally.


You have not specified the precise amendments to the redevelopment plan which will be considered by the planning commission.  Your previous letter indicated that the amendments would primarily involve amendments to make land uses permitted in the development plan consistent with those specified in the proposed precise plan.  Based upon the prior discussion, we believe that the public generally exception would apply to these amendments unless they relate to sub area 4 development.


As previously indicated, the information that you provided states that the decisions on the various sub areas are not interrelated.  When the issues come before the planning commission, the decisions from which Mr. Freidin is disqualified should be segregated and decided first.  (Kilian Advice Letter, 

No. A-89-522.)


If you have any further questions regarding this matter, please contact me at (9l6) 322-5901.




Sincerely,




Kathryn E. Donovan




General Counsel




By:  Margaret W. Ellison





Counsel, Legal Division
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