






May 16, 1990

Esteban Almanza

Administrative Officer

Office of the Lieutenant Governor

State Capitol, Room 1114

Sacramento, CA  95814






Re:
Your Request for Informal Assistance Our File No. I-90-082

Dear Mr. Almanza:


You have requested advice regarding the duties of members of the Commission for Economic Development, and special task forces created thereof, under the conflict of interest provisions of the Political Reform Act (the "Act").  Your letter does not concern a specific governmental decision; therefore, we are considering it to be a request for informal assistance.

QUESTIONS


Are members of the Commission for Economic Development (the "commission") subject to the Act's conflict of interest provisions?  If so, should their special task force appointees also report?

CONCLUSION


The members and special task force appointees of the commission are "public officials" as defined in the Act requiring designation in a conflict of interest code.  As public officials, they should be filing statements of economic interests.

FACTS


The commission was created to provide continuing bipartisan legislative, executive branch and private sector support and guidance for the best possible overall economic development of the state.  


The commission is comprised of 17 members.  Members consist of the Lieutenant Governor, three Senators, three Assembly members and ten public members appointed by the Governor from business, industry and labor organizations.  


Members serve without compensation from the commission, but shall be reimbursed for actual necessary expenses incurred in the performance of their duties, as authorized by the commission chairman.  Members of the Senate and Assembly shall receive reimbursement from their legislative funds only.


The commission may appoint task forces or advisory committees to study and report on specific issues which relate to their purposes.  The commission may contract for studies and other special services.

ANALYSIS


Conflict of interest codes are required to identify "designated employees" and to require that those designated positions file appropriate financial disclosure statements.  (Section 87302.)  Section 82019 provides that a "designated employee" is an officer, employee, member, or consultant of any agency whose position with the agency ... who is involved as a state employee at other than a clerical or ministerial level in the functions of negotiating or signing any contract awarded through competitive bidding, in making decisions in conjunction with the competitive bidding process, or in negotiating, signing, or making decisions on contracts executed pursuant to Section 10122 of the Public Contract Code."  (Emphasis added.)


A public official or designated employee "participates in the making of a governmental decision" when, acting within the authority of his or her position, he or she:


(1)
Negotiates, without significant substantive review, with a governmental entity or private person regarding the decision; or


(2)
Advises or makes recommendations to the decision-maker, either directly or without significant intervening substantive review, by:

(A)
Conducting research or making any investigation which requires the exercise of judgment on the part of the official or designated employee and the purpose of which is to influence the decision, or



(B)
Preparing or presenting any report, analysis or opinion, orally or in writing, which requires the exercise of judgment on the part of the official or designated employee and the purpose of which is to influence the decision.



Regulation 18700(c)(1) and (c)(2).


The term "designated employee" does not include any unsalaried member of a board or commission which performs a solely advisory function.


A commission possesses decisionmaking authority if:


(A)
It may make a final governmental decision;


(B)
It may compel a governmental decision; or it may prevent a governmental decision by reason of an exclusive power to initiate the decision or by reason of a veto which may not be overridden; or


(C)
It makes substantive recommendations which are, and over an extended period of time have been, regularly approved without significant amendment or modification by another public official or governmental agency.  (Section 82019.)


The commission will be considering programs to further the economic development of the state, contracting for and conducting studies of laws and programs of other states relating to economic development and the encouragement of business and industry, and shall confer with interested persons or parties concerned with the promotion of economic development.  The commission shall make recommendations concerning legislation affecting the economic development of the state to the Governor and the Legislature annually.


Based upon the facts which you have provided us, it is our conclusion that the members of the commission and members of its special task forces have decision-making authority, and thus should be designated in a conflict of interest code.  Therefore, they will be required to submit disclosure statements.  However, if you have additional documentation which indicates that the recommendations made by the commission are not routinely approved, or that they receive significant intervening substantive review by the Legislature, we may wish to reevaluate our advice.


If I can be of any further assistance, please feel free to call me at (916) 322-5901.







Sincerely,

Kathryn E. Donovan

General Counsel

By:
Cheryl A. Hoff

Staff Services Analyst

Legal Division
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