




March 7, 1990

James McGrath 

Environmental Manager

Port of Oakland

530 Water Street

Oakland, CA  94607






Re:
Your Request for Advice


Our File No. A-90-085

Dear Mr. McGrath:


This is in response to your letter requesting advice regarding your responsibilities as a former Coastal Program Analyst III with the California Coastal Commission under the "revolving-door" provisions of the Political Reform Act (the "Act").   

QUESTIONS


You have recently left employment with the California Coastal Commission to take a position with the Port of Oakland as the port's environmental manager.  As an employee of the Port of Oakland:


1.  May you participate in the Oakland Inner and Outer Harbor Deep Draft Navigation Improvement Project?


2.  May you participate in the Oakland Inner and Outer Harbor Deep Draft Navigation Improvement Project if the specific elements of phase one or of the subsequent portions are different from the elements you considered in the California Coastal Commission proceeding in which you were involved?


3.  If you are prohibited from participating in any of the aforementioned activities, what steps should you take to ensure that you will not be in violation of the Act?  


4.  If you are prohibited from participating in any of the aforementioned decisions, may your staff continue to participate with or without your involvement?


5.  Are there any constraints on your use of knowledge obtained as an employee of the California Coastal Commission for the benefit of the Port of Oakland?


6.  May you participate as a representative of the Port of Oakland and appear before the Environmental Protection Agency and the California Coastal Commission concerning the designation of a permanent disposal site for use by the Port of Oakland, as well as other governmental entities?

CONCLUSIONS


As an employee of the Port of Oakland:


1.  You may participate in the Oakland Inner and Outer Harbor Deep Draft Navigation Improvement Project to the extent that the State of California is not a party nor has any direct and substantial interest in the proceeding.  However, because your involvement in the Oakland Inner and Outer Harbor Deep Draft Navigation Improvement Project concerned both the Coastal Commission's federal consistency review of the various phases of the project and the litigation that resulted, you may not participate in any Coastal Commission federal consistency review proceedings involving the project nor the litigation in which the Coastal Commission and the Port of Oakland are parties.  


2.  You may not participate in the federal consistency review of the Oakland Inner and Outer Harbor Deep Draft Navigation Improvement Project even if the parties primarily responsible for the project or the quantities to be dredged are modified.  Mere changes in the parties primarily responsible for the project or the quantities to be dredged in the project would not constitute a new proceeding before the Coastal Commission. 


However, you may participate in other aspects of the Oakland Inner and Outer Harbor Deep Draft Navigation Improvement Project and subsequent projects concerning the Port of Oakland and the Coastal Commission which do not involve the federal consistency review proceeding in which you were involved.  These are different proceedings under the Act.  


3.  
Once it is determined that you are disqualified from participating in a proceeding due to your prior involvement in the proceeding as a Coastal Commission employee, you may not do any of the following:  Appear before the Coastal Commission on behalf of another in that proceeding; contact any officer of the Coastal Commission in any manner with the intent to influence the official with respect to the proceeding; or, aid, advise, counsel, consult or assist any other person in the proceeding.  


4.  The prohibition does not apply to the involvement of your staff.  However, you may not aid, advise, counsel, consult or assist your staff in representing the Port of Oakland in the proceeding for which you are disqualified.


5.  There are no constraints on the use of knowledge obtained as an employee of the California Coastal Commission for the benefit of the Port of Oakland provided you do not aid, advise, counsel, consult or assist in representing any other person in any proceeding before the Coastal Commission in which you are disqualified.


6.  You may participate as a representative concerning designation of the permanent disposal site.  Discussions geared at establishing a permanent offshore marine disposal site were not proceedings concerning specific projects and specific applicants.  The designation of a permanent disposal site has a general effect on all those that might use the site, not just on the Port of Oakland's ability to dispose of material at the site.  Where governmental proceedings are of a general nature, you are not precluded from participating.  

FACTS


You have been employed with the Coastal Commission since 1977 as a Coastal Program Analyst III.  On January 30, 1990 you left the Coastal Commission and began working for the Port of Oakland (the "port") as the port's environmental manager.  The environmental manager of the port advises and participates in port decisions, supervises the analysis of environmental issues affecting the port and implements environmental requirements.  You have asked whether your work with the port will be restricted by the revolving-door provisions of the Act.


Your principal duties at the Coastal Commission since 1981 involved supervising several junior coastal program analysts in the Coastal Commission's federal consistency program.  This program is based on the Federal Coastal Zone Management Act which gives the California Coastal Commission limited regulatory authority with respect to federal and federally permitted activities that affect the coastal zone.  Under the Federal Coastal Zone Management Act, the Coastal Commission may review specified federal licenses and permits which affect land and water uses in the coastal zone for consistency with state interests.


In connection with your duties, you have been involved in the following:


1.  The Oakland Inner and Outer Harbor Deep Draft Navigation Improvement Project.  This project was jointly sponsored by the port and the United States Army Corps of Engineers (the "corps") and involves the dredging of the entrance channel to the harbor to deepen the channel.  The Coastal Commission's involvement in the project was divided into three parts:


a)  Corps Negative Determination Statement and Draft Environmental Impact Statement ("EIS"):  In September 1987 the corps submitted a negative determination statement and draft EIS concerning the first phase of the project.  The statement detailed the dredging and disposal of 2.7-million cubic yards of dredge material from a disposal site at Alcatraz and transporting it to a marine site 10 miles off shore.  The Alcatraz site was being prepared to accept the material dredged from the entrance channel to the harbor.  However, because the corps planned to dump dredge material into waters under the Coastal Commission's jurisdiction, the corps filed a negative determination statement and a draft EIS asserting that the project would have only a de minimus impact on the Coastal Commission's jurisdiction.  The draft EIS described the project as a corps project, with the port providing monetary support.  You stated that you supervised the work of your staff's review of the negative determination statement and the draft EIS which resulted in the granting of the negative determination statement.  The granting of the negative determination statement exempted the project from federal consistency review.


b)  Corps Final EIS:  In April 1988, the Coastal Commission was asked to review, this time informally, the final EIS concerning the first phase of the project.  However, the final EIS described a greatly modified project.  The first phase had been broken down into two parts.  The first part, for which the final EIS was submitted, involved the dredging of the port's channel and direct deposit of the material into a different temporary disposal site off shore of Half Moon Bay in San Mateo County.  In addition, the amount to be dredged in the first part of phase I had been reduced to 500,000 cubic yards.  The second part of phase I would deal with the rest of the material initially proposed, but was not covered in the request.


The Coastal Commission responded to the corps request with an informal letter.  You stated that you supervised the review of the final EIS and the preparation of the letter sent in response.


c)  The Lawsuit:  In late May 1988, San Mateo County sued the port and the Coastal Commission seeking to enjoin phase I of the project until the port submitted and the Coastal Commission reviewed a federal consistency certification.  The injunction was granted and the decision was appealed.  You stated that you were involved both directly and in a supervisory capacity in the legal proceeding by providing information and discussing the course of the litigation with Coastal Commission attorneys.


The Coastal Commission's current position is that federal consistency review will be required for transport and disposal of dredge materials resulting from the project, irrespective of the parties or sites involved.  


2.  You have also been involved in informal multi-agency efforts to examine issues associated with the transportation and disposal of dredge materials from San Francisco Bay, including the Port of Oakland, through the Coastal Commission's coastal zone.  The discussions focused on establishing a permanent offshore marine disposal site.  


In furtherance of this project you have participated in discussion meetings, in-house planning sessions and public hearings with the Bay Conservation and Development Commission, water agencies, the corps, the Environmental Protection Agency, the port, local governments, commercial and sports fishing representatives and others.

ANALYSIS

The Oakland Inner and Outer Harbor Deep Draft Navigation Improvement Project


Sections 87401 and 87402 provide restrictions on the activity of administrative officials after leaving office.  Section 87401 provides:


No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial, quasi-judicial or other proceeding if both of the following apply:


(a) The State of California is a party or has a direct and substantial interest.


(b) The proceeding is one in which the former state administrative official participated.


In addition, Section 87402 provides:


No former state administrative official, after the termination of his or her employment or term of office shall for compensation aid, advise, counsel, consult or assist in representing any other person (except the State of California) in any proceeding in which the official would be prohibited from appearing under Section 87401.


Thus, the revolving-door prohibition in the Act applies to activities where all of the following apply:


1.  A former state administrative official represents another person;


2.  For compensation;


3.  Before a court or administrative agency;


4.  In a judicial, quasi-judicial or other proceeding; 


5.  The proceeding is one in which the former state administrative official participated; and,


6.  The state is a party or has a direct and substantial interest.


As a Coastal Program Analyst III with the California Coastal Commission, you were a state administrative official for purposes of the revolving-door provisions of the Act.  Consequently, you are prohibited from representing, aiding, advising, counseling, consulting or assisting other persons for compensation concerning Coastal Commission judicial, quasi-judicial or other proceedings when the State of California is a party or has a direct and substantial interest and the proceeding is one in which you participated.


The next question is whether your involvement in the Oakland Inner and Outer Harbor Deep Draft Navigation Improvement Project was involvement in a "judicial, quasi-judicial or other proceeding" for purposes of Sections 87401 and 87402.  Section 87400(c) defines "judicial, quasi-judicial or other proceeding" to include:

... any proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency, including but not limited to any proceeding governed by Chapter 5 (commencing with Section 11500) of Division 3 of Title 2 of the Government Code.






(Emphasis added.)


In September 1987 the corps submitted a negative determination statement and a draft EIS concerning the first phase of the project to the Coastal Commission.  You stated that the application was submitted by the corps, although the project was sponsored by the Port of Oakland.  At that time you supervised the work of your staff's review of the negative determination statement and the draft EIS which resulted in the granting of the negative determination statement.  Such an application is a request for an official determination by the Coastal Commission that the project will have a negligible effect on Coastal Commission jurisdiction. 


In addition, in April 1988, the Coastal Commission was asked to review the final EIS concerning the first phase of the project.  However, the final EIS described a greatly modified project.  The first phase had been broken down into two parts.  The first part, for which the final EIS was submitted, involved the dredging of the port's channel and direct deposit of the material into a different temporary disposal site off shore of Half Moon Bay in San Mateo County.  You stated that you supervised the review of the final EIS and the informal letter prepared and sent in response.  This would also be considered a request for a determination by the Coastal Commission.


And finally, in May 1988, you were involved in a legal proceeding initiated by San Mateo County.  San Mateo County sued the port and the Coastal Commission seeking to enjoin phase I of the project until the port submitted and the Coastal Commission reviewed a federal consistency certification.  The injunction was granted and the decision appealed.  


Based on these activities, we conclude that you participated in your official capacity in the federal consistency review  of the Oakland Inner and Outer Harbor Deep Draft Navigation Improvement Project, which was a judicial, quasi-judicial or other proceeding involving specific parties, namely the corps and the Port of Oakland.  In addition, we conclude that you participated in your official capacity in the litigation concerning the federal consistency review of the Oakland Inner and Outer Harbor Deep Draft Navigation Improvement Project, which was also a judicial, quasi-judicial or other proceeding involving specific parties.  


Consequently, you may not represent the Port of Oakland before the Coastal Commission with respect to the federal consistency review of the Oakland Inner and Outer Harbor Deep Draft Navigation Improvement Project.   Further, you may not participate or aid the port with respect to the litigation involving the federal consistency review of the project.  


However, if the project changes to such an extent that the Coastal Commission determines there must be a reapplication or amendment proceeding, you may participate in that proceeding since it is considered a separate proceeding from the initial application.  (Cohelan Advice Letter, No. A-85-175, copy enclosed.)  Mere changes in the parties primarily responsible for the project or the quantities involved in the project would not, however, constitute a new proceeding.  


Further, you may participate in subsequent portions of the project concerning the port which involve different facts and issues.  These would be different proceedings under the Act.  (Witz Advice Letter, No. A-88-382; Galanter Advice Letter, No. 82-079, copies enclosed.)  Thus, if the port sought some other Coastal Commission permit with respect to the project or initiated new projects regarding the channel or port, you may participate.  

Participation


Once it is determined that you are disqualified from participating in a proceeding due to your prior involvement in the proceeding as a Coastal Commission employee, Section 87401 prohibits you from:


1.  Appearing before the Coastal Commission on behalf of another; or,


2.  Contacting any officer or employee of the Coastal Commission in any manner with the intent to influence.


In addition, Section 87402 prohibits you from aiding, advising, counseling, consulting or assisting any other person in the proceeding.  However, this restriction does not apply to the involvement of your staff, provided you do not participate in any way.  (Zatopa Advice Letter, No. A-82-095, copy enclosed.)  Please note, however, that the prohibition in Sections 87401 and 87402 is very broad and you should use caution not to aid, advise, counsel, consult or assist in representing any other person in any proceeding in which you are prohibited from appearing.

Designation of a Permanent Disposal Site


In addition to your direct involvement with the port, you were also involved in informal multi-agency efforts to examine issues associated with the transportation and disposal of dredge materials from San Francisco Bay, including the Port of Oakland, through the Coastal Commission's coastal zone.  These discussions were focused on establishing a permanent offshore marine disposal site.  In furtherance of this project you have participated in discussion meetings, in-house planning sessions and public hearings with the Bay Conservation and Development Commission, water agencies, the corps, the Environmental Protection Agency, the port, local governments, commercial and sports fishing representatives and others.


While your participation in the proceedings to establish a permanent disposal site was substantial, the proceedings were not specific projects involving specific applicants.  Instead, the designation of a permanent disposal site has a general effect on all those that might use the site, not just on the port's ability to dispose of material at the site.  Where proceedings are of a general nature as here, we conclude that the prohibition in Sections 87401 and 87402 is not applicable.  (Fong Advice Letter, A-88-024, copy enclosed.)  The fact that your future activities may involve the same general policy decisions, and may further the goals with which you were involved as a public official, will not by itself, result in any conflict of interest under Section 87400 et seq.  (Ramirez Advice Letter, A-83-203, copy enclosed.)   


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.






Sincerely,






Kathryn E. Donovan

General Counsel

By:
John W. Wallace


Counsel, Legal Division
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