





March 1, 1990

William Kenefick

Assistant Commissioner

Office of Policy

Department of Corporations

1107 9th Street, 8th Floor

Sacramento, CA  95814







Re:  Your Request for Advice








Our File No. A-90-091

Dear Mr. Kenefick:


This is in response to your request for advice concerning the responsibilities of Christine W. Bender, the Commissioner of Corporations, and other employees of the Department of Corporations under the Political Reform Act (the "Act").   Since you specifically identify only Ms. Bender, we treat your request as one for formal advice regarding her, but informal assistance regarding the other, unnamed employees of the Department of Corporations.  (Regulation 18329(b)(2)(A) and (c), copy enclosed.)

QUESTIONS


1.  Does the Act prohibit Ms. Bender or other employees of the Department of Corporations (the "department") from participating in decisions involving the department's employment of outside counsel to represent them in connection with litigation against the State of California in which they may be witnesses or defendants due to acts in their official capacities?


2.  If the department retains outside counsel, does the Act prohibit the outside counsel from representing other clients before the department on other matters?

CONCLUSIONS


1.  The Act permits Ms. Bender and other department employees to participate in decisions involving the department's employment of outside counsel if they do not have a financial interest in those decisions.  We offer no comment as to whether other requirements of law outside of our jurisdiction may prohibit or limit such activity.


2.  The Act does not prohibit the outside counsel from representing other clients before the department on other matters.  Again, we offer no comment as to whether other requirements of law outside of our jurisdiction may prohibit or limit such activity.

FACTS


Ms. Bender is the head of the department, which administers numerous laws, including the Corporate Securities Law of 1968 (Corporations Code Sections 25000 et seq.), the Franchise Investment Law, the Knox-Keene Health Care Service Plan Act of 1975, the California Credit Union Law, the Industrial Loan Law, the Consumer and Commercial Lending Laws, and the Escrow Law.


In 1988, after consulting with attorneys and examiners on her staff, Ms. Bender acted on one application for qualification by coordination (with the federal Securities and Exchange Commission) filed under Corporations Code Section 25111 by American Continental Corporation ("ACC") to sell subordinated debentures to the public.  ACC is the parent of Lincoln Savings and Loan Association and a second application was allowed to go effective by such counsel acting under authority granted by Ms. Bender.  Lincoln Savings and Loan Association has been seized by federal regulators.  ACC is currently in bankruptcy proceedings.  The purchasers and holders of the subordinated debentures have initiated a class action suit against the State of California in the Superior Court of Orange County because the securities have now been determined to be of little value.


Certain employees of the department were involved in making recommendations with respect to the ACC application.  These and other employees have also been involved, in their official capacity, in activities after ACC declared bankruptcy, including testimony before legislative committees.  Ms. Bender and various members of her staff have testified periodically before committees and subcommittees of the California Legislature as well as Congress.  Ms. Bender and several staff members of the department now have been subpoenaed for depositions in connection with the pending class action lawsuit.


In her capacity as Commissioner of Corporations, Ms. Bender proposes to hire an independent, outside counsel from a law firm to represent her and certain Department of Corporation employees in connection with the class action and any other actions which may be brought in connection with the offer and sale of the subordinated debentures.  Neither Ms. Bender nor any member of her staff, to her knowledge, will have a "financial interest" in the law firm, as defined in Section 87103.

ANALYSIS


Section 87100 of the Act prohibits public officials from making, participating in, or using their position to influence a governmental decision in which they have a financial interest.


Section 87103 states that an official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect on the official, a member of the official's immediate family, or on:


(a) Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.


(b) Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.


(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d) Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.


(e) Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.







Section 87103(a)-(e).

Decisions Involving Employment of Outside Counsel


You have indicated in your letter that the specific litigation for which the department intends to employ counsel is pending or future litigation against the State of California.  Apparently, counsel will be retained to represent Ms. Bender and other department employees because, due to acts in their official capacities, they may be called as witnesses or become defendants as a result of the litigation.


Based upon these facts, there are two ways in which Ms. Bender and the concerned department employees could possibly have a financial interest in the department's employment of outside counsel.  First, they may have financial contacts with the attorney or law firm itself.  However, you indicate in your letter that neither Ms. Bender nor these employees have such contacts.  


Second, if Ms. Bender or these employees are, or become, named defendants in this litigation, a financial interest may arise in that the department is paying legal fees on their behalf and defending them against a possible adverse judgment for damages.  However, your letter states that the acts giving rise to Ms. Bender's and these employees' involvement in this litigation were undertaken in their respective official capacities.  If this is the case, they will be immune from liability (see Government Code Section 820, et seq.) and the state will pay the costs of their attorney's fees (see Government Code Section 995). 


While the payment of the legal fees of Ms. Bender and the other employees by the department would foreseeably affect them insofar as it affects their personal expenses and liabilities (Regulation 18702.1(a)(4), copy enclosed), the payment of these expenses has been characterized as is a term or condition of their office or employment.  (Schectman Advice Letter, No. A-87-226; Smith Advice Letter, A-87-305, copies enclosed.)  Regulation 18700(d)(3)(d) provides that the making or participating in the making of a governmental decision shall not include actions by public officials, employees, or employee representatives relating to their compensation or the terms or conditions of their employment or contract.  Consequently, such payments do not create a conflict of interest for Ms. Bender or the other employees. 


Therefore, in either of these situations, neither Ms. Bender nor these department employees have a financial interest in decisions involving the employment of the outside counsel.  Accordingly, they are not prohibited by the Act from participating in these decisions.  Please note, however, that other provisions of law not within our jurisdiction may apply to the retention of outside counsel.  Therefore, we offer no comment on their applicability.

The Outside Counsel's Representation of Other Clients Before the Department


The Act's provisions discussed above apply to decisions made by the outside counsel if the outside counsel, by virtue of his or her representation of Ms. Bender or other department employees, is considered a public official subject to Section 87100.


Section 82048 defines public official, in pertinent part, as:


[E]very member, officer, employee or consultant of a state or local government agency ....

Since the outside counsel presumably would be under contract with the department, he or she arguably may be a "consultant," and thus a public official.


Regulation 18700(a)(2) (copy enclosed) defines consultant as:


[A]ny natural person who provides, under contract, information, advice, recommendation or counsel to a state or local government agency, provided, however, that "consultant" shall not include a person who:



(A)  Conducts research and arrives at conclusions with respect to his or her rendition of information, advice, recommendation or counsel independent of the control and direction of the agency or of any agency official, other than normal contract monitoring; and


(B)  Possesses no authority with respect to any agency decision beyond the rendition of information, advice, recommendation or counsel.

Where a government agency has retained an attorney to perform specific legal services, such as representation on specific litigation, the Commission staff has concluded that the attorney is not a consultant under the Act.  (Frederick Advice Letter, No. I-86-047, copy enclosed.)  This is because the attorney is essentially delivering a finished product and not advising the agency on general governmental decisions requiring legal expertise.  This is the situation described in your letter.


Thus, the department's retention of the outside counsel for representation in relation to litigation arising from its approval of the public debt offering of subordinated debentures issued by American Continental Corporation does not make the outside counsel a public official for purposes of the Act.  The Act does not, therefore, limit the outside counsel in representing other clients before the department during that person's representation of the department on the American Continental Corporation matter.  However, as with the first question addressed above, we do not comment on other provisions of law outside the Act that may apply to this issue.


Should you have further questions, please contact me at (916) 322-5901.







Kathryn E. Donovan







General Counsel







By:  Scott Hallabrin







Counsel, Legal Division
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