





March 14, l990

David P. Brand

Vice President

M. R. Beal & Company

366 Madison Avenue

New York, N.Y.  l00l7






Re:  Your Request For Informal Assistance







Our File No. I-90-l06

Dear Mr. Brand:


You have requested informal assistance under the campaign provisions of the Political Reform Act.  Because the questions you have asked are of a general nature, we treat your request as one for informal assistance pursuant to Regulation l8239(c) (copy enclosed), rather than formal advice.

QUESTIONS


l.  Under what circumstances may a private firm, which does not have a lobbyist working in California, provide an honorarium to a member of the California Legislature?


2.  Under what circumstances may a private firm make a monetary gift to a member of the California Legislature which might be used to a pay a fine levied by a local or state entity?


3.  Under what circumstances may a private firm participate in the establishment of an organization or committee designed to raise money for the express purpose of making gifts to a legislator for the express purpose of helping to pay a fine levied by a local or state government entity?
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CONCLUSIONS


Before addressing your specific questions, we would like to clarify that the nature of a payment received by an elected officer is determined by the purpose for which the payment is made.  For example, a payment which meets the definition of "contribution" because it is made for "political purposes" may not be characterized as a "gift" or an "honorarium" in order to avoid the Act's limitations on contributions.  The Act contains definitions of the terms "contribution" and "gift."  The term "honorarium" is defined by Commission Regulation l8540 (copy enclosed). 


In telephone conversations with Alice Hughes, Political Reform Consultant with the Commission's Technical Assistance and Analysis Division, you indicated that the payment about which you have inquired is intended for a member of the California Legislature for the purpose of paying a fine imposed on her by the California Attorney General in connection with a violation of the California Elections Code.


Following are answers to your specific questions:


l.  A firm may pay up to $l,000 in a calendar year as an honorarium to an elected officer for a speech, article or published work on a subject relating to the governmental process.  If the elected officer does not provide equal or greater consideration in exchange for the honorarium payment, and the payment is made for purposes of assisting the elected officer to pay a fine for violation of the Elections Code, the payment would be considered a contribution.  There is no limit on the amount of gifts and honoraria a firm may pay an elected officer, as long as the gifts and honoraria are not in connection with a speech, article, or published work on a subject relating to the governmental process, and the gifts and honoraria are not actually political contributions.
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2.  A payment to an elected officer for the purpose of paying a fine levied by a local or state entity most likely would meet the definition of "contribution," not "gift."  The information you provided in telephone conversations with Alice Hughes indicates that the purpose for making the payment about which you are inquiring is to assist an elected state officer in paying a fine 

assessed for a violation in connection with her duties as an elected officer.  A payment in connection with such a fine would be a "contribution," not a "gift."  A firm may make contributions of no more than $l,000 to a candidate during a fiscal year (July l through June 30).


3.  A person who receives money from others for the purpose of assisting an elected officer in paying a fine as described above would be receiving "contributions."  A "recipient committee" would be created when the person receives $l,000 or more for this purpose during a calendar year.  For purposes of the Act's contribution limitations, the committee would be a "political committee."  A political committee may make contributions of no more than $2,500 to a candidate during a fiscal year.  If the

committee is "sponsored" by your firm or by any other organization, contributions made by the committee must be aggregated with contributions made by the sponsoring organization.  An organization and its sponsored political committee may make contributions of no more than $2,500 to a candidate during a fiscal year.

ANALYSIS


A payment received by an elected officer is a "contribution"  unless it is clear from the surrounding circumstances that it is not made for political purposes.  (Section 820l5.)


A payment is made for political purposes if it is:


Received by or made at the behest of a candidate, unless


it is clear from surrounding circumstances that the payment


was received or made at his or her behest for personal


purposes unrelated to his or her candidacy or status as


an office holder....







(Regulation l8215(a)(2)(A).)


The information you have provided us in telephone conversations indicates that the payment you are contemplating making is for the purpose of assisting an elected officer to pay a fine imposed for violations of the California Elections Code.  David P. Brand
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These violations clearly were in connection with the elected officer's "status as an office holder."  Therefore, payments 

are for a "political purpose," and are "contributions."  Contributions to candidates from a "person" (such as a firm) are limited to no more than $l,000 during a fiscal year.


Our conclusion does not change if the payment is an "honorarium."  An honorarium is a payment for a speech, article or published work.  (Regulation l8540(b).)  Section 85400 limits the honoraria an elected officer may receive for any speech, article or published work on the governmental process to $l,000 per single source in a calendar year.  


An honorarium is presumed to be a gift.  (Regulation l8540(c).)  An honorarium would be considered income, and not a gift, only if the official provides full and adequate consideration in return for the honorarium payment.  (Regulation l8540(c).)  If an official claims that an honorarium payment is income rather than a gift, the official has the burden of showing that she provided full and adequate consideration in exchange for the honorarium.  (Regulation l8540(c).)  


If an elected officer in fact provides full and adequate consideration in exchange for an honorarium payment, the payment will be "income" even if the officer ultimately uses the money to pay a fine for violation of the Elections Code.  In this case, the payment would not be a "contribution."


In the situation you have described, the "honorarium" payment would appear to be a contribution to the elected officer if (l) the elected officer does not provide full and adequate consideration in return, and (2) the purpose of the payment is to assist the official in paying a fine for violation of the Elections Code.  Thus, it is not possible for a donor to avoid the contribution limits of the Act simply by paying an "honorarium" to the elected officer.


Concerning your third question, Section 820l3(a) provides:


"Committee" means any person or combination of persons who directly or indirectly...:


(a) Receives contributions totaling one thousand dollars


($l,000) or more in a calendar year....
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Because the money you anticipate raising from other people is for the purpose of making contributions to an elected officer, the money you receive would be "contributions."  When you receive contributions totaling $l,000 or more during a calendar year, you  must register and file disclosure reports as a recipient committee pursuant to Chapter 4 of the Act.


For purposes of the Act's contribution limitations, a recipient committee is either a "political committee" or a "broad based political committee."  


A "political committee" is:


A committee of persons who receives contributions from


two or more persons and acting in concert makes


contributions to candidates.







(Section 85l02(c).)


A "broad based political committee" is:


A committee of persons which has been in existence for


more than six months, receives contributions from one


hundred or more persons, and acting in concert makes


contributions to five or more candidates.







(Section 85l02(d).)


The Act provides that a "political committee" may contribute no more than $2,500 to a candidate during any fiscal year, and that a "broad based political committee" may contribute no more than $5,000 to a candidate during any fiscal year.


In connection with conclusion 3 above, if funds are solicited from others for the purpose stated in this letter, a recipient committee would be created.  The committee would be "sponsored" if any of the following criteria are met:


(a)  "Sponsored committee" means a committee, other


than a candidate controlled committee, which has one


or more sponsors.  Any person, except a candidate or


other individual, may sponsor a committee.


(b)  A person sponsors a committee if any of the


following apply:



(l)  The committee receives all or nearly all of



its contributions from the person or its members,



officers, employees, or shareholders.
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(2)  The person collects contributions for the



committee by use of payroll deduction or dues from



its members, officers, or employees.



(3)  The person alone or in combination with other



organizations provides all or nearly all of the



administrative services for the committee.



(4)  The person, alone or in combination with other



organizations, sets the policies for soliciting



contributions or making expenditures of committee



funds.








(Section 82048.7.)


Enclosed for your information are:


-- The Political Reform Act of l974 As Amended To January l, l990.


-- Regulation l82l5 and proposed Regulation l8540.


-- The FPPC "Information Manual On Campaign Disclosure

   
   Provisions Of The Political Reform Act."  


If you have additional questions, please call me at (9l6) 322-5662.







Sincerely,







Kathryn E. Donovan







General Counsel







By:  Jeanne Pritchard








Division Chief,








Technical Assistance and








 Analysis Division

