


March 19, 1990

John R. Shaw

City Attorney

32400 Paseo Adelanto

San Juan Capistrano, CA  92675




Re:  Your Request for Advice





Our File No. A-90-119

Dear Mr. Shaw:


This is in response to your request for advice regarding the responsibilities of Mr. James Erickson, member of the Planning Commission of the City of San Juan Capistrano, under the conflict-of-interest provisions of the Political Reform Act (the "Act").   It confirms the tentative advice provided to you on February 22, 1990.

QUESTION


Pacific Point Partners is a limited partnership developing a project in San Juan Capistrano.  May Mr. Erickson participate in decisions regarding the rezoning, site plan review, and tentative tract map approvals for the project?  

CONCLUSION


The Act does not prohibit Mr. Erickson from participating in the decisions regarding the Pacific Point Partners' project since, based on the facts provided, it does not appear reasonably foreseeable that the decisions will have a financial effect on Mr. Erickson, or on the law firm in which Mr. Erickson is a partner.

FACTS


Pacific Point Partners is a limited partnership developing a project in the City of San Juan Capistrano (the "city").  This project is scheduled to come before the planning commission for approvals regarding rezoning, site plan review, and the tentative tract map.


Mr. Erickson is a partner in a law firm, Nossaman, Guthner, Knox and Elliott (the "law firm").  He has a less than 10-percent ownership interest in the law firm.


Neither Mr. Erickson nor the law firm represents Pacific Point Partners.  Mr. Erickson and his law firm do represent North Peak Partners, a limited partnership developing property in the Elsinore Area which is located a few miles from the city.  Pacific Point Partners and North Peak Partners have different corporate general partners, but these corporations have a common individual shareholder of a significant portion if not all the shares of both corporations.

ANALYSIS


Section 87100 prohibits any public official from making, participating in, or using his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.  An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his immediate family, or on:



(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

* * *


(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.



(d) Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.




Section 87103(a), (c) and (d).


Mr. Erickson is a public official.  (Section 82048.)  He has a less than 10-percent interest in the law firm, presumably worth more than $1,000.  In addition, the law firm is a source of income to him, presumably aggregating more than $250 in the previous 12 months.  Finally, Mr. Erickson is a partner in the law firm.  Accordingly, Mr. Erickson may not participate in a decision if it will have a reasonably foreseeable and material financial effect, distinguishable from the effect on the public generally, on Mr. Erickson, or on the law firm.

Foreseeability


The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow (1977) 70 Cal. App. 3d 817, 822; In re Thorner (1975) 1 FPPC Ops. 198 (copy enclosed).)  The Act seeks to prevent more than actual conflicts of interest, it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)


Mr. Erickson and the law firm represent North Peak Partners.  Even through North Peak Partners and Pacific Point Partners may have a common individual shareholder who owns a significant portion if not all of the shares of the corporations which are the general partners for the two limited partnerships, there does not appear to be a substantial likelihood that the decisions regarding the Pacific Point Project will have a financial effect on Mr. Erickson, or on the law firm.  Therefore, it does not appear reasonably foreseeable that the decisions will have a financial effect on Mr. Erickson, or on the law firm.  Accordingly, the Act does not prohibit Mr. Erickson from participating in the decisions regarding the Pacific Point Partners' project.


I trust this letter has provided you with the guidance you requested.  If you have any further questions regarding this matter, please contact me at (916) 322-5901.




Sincerely,




Kathryn E. Donovan




General Counsel




By:
Jeevan S. Ahuja





Counsel, Legal Division
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