




July 9, 1990

Peter M. Douglas

Executive Director

California Coastal Commission

631 Howard Street, Fourth Floor

San Francisco, CA  94105






Re:  Your Request for Informal Assistance







Our File No. I-90-128A

Dear Mr. Douglas:


This is in response to your request for advice regarding the responsibilities of the members and staff of the California Coastal Commission (the "Coastal Commission") under the Political Reform Act (the "Act").   We have previously provided specific advice regarding the filing obligations of Coastal Commission Staff Attorney Dorothy Dickey.  Since the balance of your questions seek general guidance in various situations, we are treating your request as one for informal assistance pursuant to Regulation 18329(c) (copy enclosed).   

QUESTIONS


1.  If the members or staff ( the "staff members") of the Coastal Commission attend any of the events listed below, and if a local, state, or federal government agency provides the funding for the travel, meals, and lodging, and for the seminar or workshop if any, would such funding constitute "income" or "gifts" to the staff members of the Coastal Commission:


(a)  Working meetings?


(b)
 Conferences, training sessions, workshops, field 




 trips?


(c)  Site review?


(d)  General review, reporting, and enforcement 





 activities?


2.
What are the disclosure and disqualification requirements under the above described circumstances?


3.
How does Regulation 18728 apply to conferences, workshops, etc?


4.
How does In re Stone (1977) 3 FPPC Ops. 52 apply to travel, etc. by the staff members of the Coastal Commission?


5.
What are the consequences if a staff member of the Coastal Commission becomes aware that the funds provided to the staff member, or used in the sponsorship of an event sponsored by a governmental agency and attended by the staff member, were provided by a private person or entity?

CONCLUSIONS


1.
The expenses of the travel, meals, and lodging, and the seminar or workshop, if any, may be deemed "income" or "gifts" to the staff member of the Coastal Commission depending on the circumstances.


2.
If the payment for travel, meals, and lodging, and the fees for the seminar or workshop, if any, from a local, state, or federal government agency were deemed income, the staff member of the Coastal Commission does not incur any disclosure or disqualification obligations.  If the payment for travel, meals, and lodging, and the fees for the seminar or workshop are deemed a gift, it may give rise to disclosure or disqualification obligations.


3.
Regulation 18728 applies when the staff member of the Coastal Commission provides a certain type of service at a structured event, such as giving a speech or presentation either individually or as part of a panel at a conference, workshop, or other event.  Under these circumstances the free admission, food, and similar nominal benefits provided to the staff member are not payments and need not be reported.  In addition the necessary accommodations and intrastate travel provided directly in connection with the event are not payments and need not be reported.


4.
The Stone Opinion provides a procedure whereby a gift used by a public official is deemed to be a gift to the agency and not to the official who utilizes the gift, if the procedure outlined in the Opinion is followed.


5.
If a staff member of the Coastal Commission discovers that the funds for the sponsorship of an event sponsored by a governmental agency, or the funds provided to the staff member, were provided by a private person or entity, the staff member may be deemed to have received the funds directly from the private person or entity if the private person or entity earmarked the funds for the use of the staff member.

FACTS


Members or staff of the Coastal Commission attend informational meetings, training conferences, and other events.  You are concerned about the consequences of receiving funds from other agencies to attend these events.  You have described the events as follows:



Working meetings--staff attendance at working meetings involving particular projects or issues.  These meetings are often held in cities other than the employee's headquarters, necessitating that travel and per diem be provided.  


Conferences, training sessions, workshops, field trips--training or informational sessions relating directly to [Coastal] Commission responsibilities.  Employee travel and per diem may be provided, and fees may be paid or waived by other agencies.  In some instances, an outside agency may sponsor a conference or other proceeding, paying for facilities, materials, and/or consultants.


Site visits--visits by [Coastal] Commission staff to evaluate proposed project sites.  The agency providing the funds may be the project applicant or may have concerns about, or an interest in, the project.  Also, the agency may have concurrent authority to review a project.


For example, another state agency would provide a sum for the travel expenses of a [Coastal] Commission employee to visit a site where that agency seeks to undertake a project.  The funding would be provided directly to the employee.


General review, reporting, and enforcement activities--[Coastal] Commission staff review of large development projects or local coastal programs, monitoring and enforcement, or review or preparation of reports regarding specific issues, such as geologic stability, oil spills, or fisheries impacts.  Funding or other support may be provided for staff or staff activities.  Travel and per diem may be provided.

ANALYSIS


The members and staff of the Coastal Commission are public officials.  (Section 82048.)  Accordingly, they are subject to the reporting and disqualification requirements contained in the Act.


Section 87100 prohibits any public official from making, participating in, or using his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.  An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his immediate family, or on:


(a) Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.


(b) Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.


(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d) Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.


(e) Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.





Sections 87103 (a) - (e).

1.
WHETHER PAYMENTS RECEIVED BY A STAFF MEMBER CONSTITUTE INCOME OR GIFTS


Pursuant to Section 87200, members of the Coastal Commission must report their economic interests as required by Section 87206 and 87207.  Pursuant to Section 87302 employees of the Coastal Commission, who must report their economic interests, disclose the information required by Sections 87206 and 87207 as modified by the conflict-of-interest code adopted by the Coastal Commission.  Section 87207 requires disclosure of all sources of income in excess of $250 and sources of gifts in excess of $50.

Section 82030 defines income as:


"Income" means, except as provided in subdivision (b), a payment received, including but not limited to any salary, wage, advance, dividend, interest, rent, proceeds from any sale, gift, including any gift of food or beverage, ... reimbursement for expenses, per diem....


Income excludes:



Salary and reimbursement for expenses or per diem received from a state, local, or federal government agency and reimbursement for travel expenses and per diem received from a bona fide educational, academic, or charitable organization.





Section 82030(b)(2).


Gifts are defined in Section 82028 as follows:



[A]ny payment to the extent that consideration of equal or greater value is not received ....

Section 82028 excludes from the definition of a gift:



Informational material such as books, reports, pamphlets, calendars, or periodicals.  No payment for travel or reimbursement for any expenses shall be deemed "informational material."





Section 82028(b)(1).

Thus, when the staff members of the Coastal Commission receive travel funding, or payment or waiver of fees or expenses in connection with the above mentioned events, they may be deemed to have received "income" or "gifts" from the entity that provides such funding, or payment or waiver of fees or expenses.  


If the staff members of the Coastal Commission provide full and adequate consideration for the travel funding and the payment or waiver of fees or expenses, they will be deemed to have received income.  If full and adequate consideration is not provided, the staff members of the Coastal Commission will be deemed to have received a gift.


Whether staff and members of the Coastal Commission have provided full and adequate consideration in connection with an event depends on the circumstances of that event.


Working meetings:  When the attendance of the staff members of the Coastal Commission is required at working meetings involving particular projects or issues, it would appear the staff members provide full and adequate consideration for the event.  Any payment they receive in this connection should therefore be deemed income.  However, it cannot be conclusively presumed that every working meeting will cause the payment of travel expenses and payment or waiver of fees or expenses to be deemed income.  Whether such payments are deemed income or gifts will depend on the facts and circumstances of each case.


Conferences, training sessions, workshops, field trips:  If training or informational sessions relating directly to the Coastal Commission's responsibilities is provided to the staff member of the Coastal Commission, it would appear that such informational sessions are gifts to the staff member.  It does not appear that the staff member provides full and adequate consideration for such training or informational sessions, unless the staff member provides rather than receives information at such training or informational session.


Site visits:  If the staff member of the Coastal Commission visits a proposed project site and receives payment for travel expenses from some entity which has an interest in the project site, it would appear that the staff member of the Coastal Commission has received a gift.  Under such circumstances, the staff member's visit to the site appears to be independent of any payment that may or may not be received from the entity; the staff member is performing his or her official duties in visiting the site and does not appear to provide full and adequate consideration for any payment he or she receives.  If the staff member provides full and adequate consideration, the staff member would appear to have received income.


General review, reporting, and enforcement activities:  As in the discussion regarding site visits, it would appear that in visiting a location for general purposes, the staff member receives a gift if he or she receives payment for travel expenses including per diem for such visit.  The staff member's visit appears to be independent of any payment that may or may not be received from the entity; the staff member is performing his or her official duties in visiting the site and does not appear to provide full and adequate consideration for any payment he or she receives.  If the staff member provides full and adequate consideration, the staff member would appear to have received income.


In the discussion above, we have concluded that the staff member of the Coastal Commission who receives payment for travel expenses and payment or waiver of fees or expenses receives either a gift or income depending on the circumstances.  If the staff member provides full and adequate consideration, then the staff member will be deemed to have received income, otherwise the staff member will be deemed to have received a gift.  The disclosure and disqualification obligations will vary depending on this characterization of the payment received by the staff member of the Coastal Commission, and the identity of the entity which has provided that payment to the staff member.

2.
DISCLOSURE AND DISQUALIFICATION REQUIREMENTS


Payment received by the staff member is deemed income:  If you conclude that the payment received by the staff member is income, then, if the entity that provided the payment is a federal, state, or local governmental agency, the payment is not deemed to be income within the meaning of the Act.  Section 82030(b)(2) excludes from the definition of income "reimbursement for expenses or per diem received from a state, local, or federal government agency...."  Accordingly, receipt of this payment for travel expenses, and payment or waiver of fees or expenses from a state, local, or federal government agency will not be deemed to be income for purposes of the Act, and the staff member of the Coastal Commission does not incur any disclosure or disqualification obligations because of the receipt of such payment.


Payment received by the staff member is a gift:  If the payment by the staff member is deemed to be a gift, the staff member may be required to disclose such gift pursuant to Section 87207 if the gift is in excess of $50.  Section 82028(b)(1) excludes from the definition of gift "[i]nformational material such as books, reports, pamphlets, calendars, or periodicals."  Section 82028(b)(1) specifically adds, however, that payment for travel or reimbursement for any expenses shall not be deemed to be informational material.


Staff members of the Coastal Commission who attend such events will be required to disclose the payment for travel expenses as a gift.  The informational materials that the staff member receives at such event, including the materials, training, and information itself are not deemed to be gifts within the meaning of Section 82028.  (See, Kolodney Advice Letter, No. A-87-182; Newman Advice Letter, No. A-84-187; copies enclosed.)

Disqualification


As noted above, Sections 87100 and 87103(e) provide that a public official is disqualified from participating in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the donor's economic interests including any donor of a gift of $250 or more in the preceding 12 months.

Foreseeability


The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow (1977) 70 Cal. App. 3d 817, 822; In re Thorner (1975) 1 FPPC Ops. 198, copy enclosed.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)

Materiality


Regulation 18702 sets forth the guidelines for determining whether an official's economic interest in a decision is "materially" affected as required by Section 87103.  If the official's financial interest is directly involved in the decision, then Regulation 18702.1 (copy enclosed) applies to determine materiality.  On the other hand, if the official's financial interest is indirectly affected by the decision, then Regulations 18702.2 to 18702.6 (copies enclosed) would apply to determine whether the effect of the decision is material.  In particular, Regulation 18702.5 applies to determine whether the effect of a decision is material as to a nonprofit entity such as a government agency.

Public Generally


Even if the reasonably foreseeable financial effect of a decision is material, disqualification is required only if the effect is distinguishable from the effect on the public generally.  (Section 87103.).  Regulation 18703 clarifies that:


A material financial effect of a governmental decision on an official's interests, as described in Government Code Section 87103, is distinguishable from its effect on the public generally unless the decision will affect the official's interest in substantially the same manner as it will affect all members of the public or a significant segment of the public.







Regulation 18703.


For the Coastal Commission, the public consists of the coastal zone.  Thus, disqualification is required unless the decision will affect the official's economic interest, e.g. the donor of the gift, in the same manner as the residents in the coastal zone, or a significant segment of the residents in the coastal zone.


Assuming the donor of the gift is an agency of the federal government, if the effect of a decision is material as to the federal government, the effect of the decision flows to all residents of the federal government.  This would include the residents of the coastal zone.  Therefore, the effect of the decision would be the same as the effect on the public generally.  Accordingly, no disqualification is required if the donor is the federal government.


Similarly, if the donor is another state agency in California, the effect of the decision will flow to all residents of the state.  Accordingly, no disqualification is required if the donor is the state government.


If the donor is a local government agency, then it is less likely that the effect of the decision will be the same as the effect on the residents of the coastal zone, or a significant segment of the residents of the coastal zone.  Whether the residents of the jurisdiction of the local government agency constitute a significant segment must be determined on a case-by-case basis.  In such circumstances, disqualification may be required if the effect of the decision on such donor is material.

3.
APPLICATION OF REGULATION 18728


Regulation 18728(a) provides:


As used in this section, "honorarium" means a payment for speaking at any event, participating in a panel or seminar or engaging in any similar activity.  For purposes of this section, free admission, food, beverages and similar nominal benefits provided to a filer at an event at which he or she speaks, participates in a panel or seminar or performs a similar service, and reimbursement or advance for actual intrastate travel and for necessary accommodations provided directly in connection with the event are not payments and need not be reported by the filer.





Regulation 18728 (a).


This regulation contemplates the performance of a certain type of service at a structured event such as giving a speech or presentation either individually or as part of a panel.  If staff members of the Coastal Commission perform this function at the conference, workshop, or other event, the free admission, food, beverages and similar nominal benefits provided to the staff member of the Coastal Commission are not payments and need not be reported.  In addition, necessary accommodations provided directly in connection with the event are not payments and need not be reported.  Finally, the payment for actual intrastate travel provided to the staff member is not a payment and need not be reported; payment for out-of-state travel, however, must be reported either as income or gift.

4.
APPLICATION OF IN RE STONE (1977) 3 FPPC Ops. 52


The Commission's Opinion in In re Stone (1977) 3 FPPC Ops. 52 (copy enclosed), contemplates the donor of a gift providing the gift to a government agency which then provides the gift to its employees.  If the Coastal Commission is provided a gift for the use of the Coastal Commission's staff, following the procedure in Stone would ensure that the gifts are deemed gifts to the agency and not to the officials who use the gift.  Thus, the Stone Opinion provides a procedure whereby a gift used by a public official is deemed to be a gift to the agency and not to the official who uses the gift if the procedures outlined in the opinion are followed.  In such circumstances, since the payments are not deemed gifts to the official, they do not give rise to any reporting or disqualification obligations.  This conclusion would not change if the funding or invitation is for a specifically identified purpose which is likely to be used by a particular, known employee because of the subject matter of the activity, provided the donor does not specify or limit the availability of the funding to such employee.  


Finally, the Stone Opinion contemplates the resolution being adopted by the legislative body of the agency.  Accordingly, the Coastal Commission's executive director or other member of the management staff may not adopt such resolution.


Regulation 18726(b) (copy enclosed) provides the general rule with respect to the valuation of gifts.  An employee who attends a conference because space becomes available at the last minute is not treated differently for purposes of the Act.

5.
FUNDS RECEIVED FROM A PRIVATE PERSON OR ENTITY


If a staff member of the Coastal Commission becomes aware that the payment he or she has received is from a private person or entity, the payment should be analyzed to determine whether the payment constitutes income or gift.

  If the payment is deemed income, the exception provided by Section 82030(b)(2), which exempts payments for reimbursements or per diem from a state, local, or federal government agency, would not be applicable.  


If the staff member of the Coastal Commission discovers that the funds used for the sponsorship of an event are provided by a private person or entity, the circumstances would dictate the analytical approach to be adopted to determine whether such payment results in any disclosure or disqualification obligations.  Thus, if the private person or entity earmarked the funds to be used as payments for the staff members of the Coastal Commission, the payments will be deemed to have been made by the private person or entity to the staff member, even if the payment is received directly from the government agency which sponsored the event.  On the other hand, if the payments by the private person or entity are not earmarked for the staff members of the Coastal Commission, but are merely provided to the government agency to enable the agency to sponsor the event, the payment received by the staff member of the Coastal Commission will not be attributed to the private person or entity.


I trust this letter provides you with the guidance you requested.  If you have any further questions regarding this matter, please contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Jeevan S. Ahuja







Counsel, Legal Division
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Enclosures

