




March 12, 1990

David L. Zaltsman

Deputy County Counsel

Napa County

1195 Third Street, Room 301

Napa, CA  94559-3001






Re:
Your Request for Advice


Our File No. A-90-150

Dear Mr. Zaltsman:


This is in response to your letter requesting advice on behalf of Local Agency Formation Commissioner John J. Mikolajcik regarding the commissioner's responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").   

QUESTION


May Commissioner Mikolajcik participate in Local Agency Formation Commission decisions concerning the incorporation of the American Canyon region of Napa County where the commissioner owns a residence, undeveloped real property and a business in the region.

CONCLUSION


Since the decision to incorporate the American Canyon area would clearly result in either the inclusion of the commissioner's property in the boundaries of the City of American Canyon, or exclusion of the commissioner's property from the boundaries of the city, the commissioner may not participate in decisions concerning the incorporation of American Canyon.

FACTS


The Napa Local Agency Formation Commission (hereafter "LAFCO") is currently considering a petition for the reorganization of the American Canyon region of Napa County.  The petition requests LAFCO approval for the incorporation of American Canyon and the establishment of one of the current independent districts providing services to the community as a subsidiary district of the city.  If LAFCO approves the petition, the petition will be submitted to the Napa County Board of Supervisors for their consideration and ultimately the public of Napa County to be voted on in an election.


Commissioner Mikolajcik is a member of LAFCO and a supervisor for Napa County.  Commissioner Mikolajcik owns a residence, a business and three undeveloped parcels of land in the American Canyon area.  The unincorporated area of Napa County is subject to a growth control initiative, Measure A, which severely restricts the number of residential building permits that may be issued in any given year.  If American Canyon is incorporated, it will no longer be subject to the restrictions on residential building permits.  American Canyon contains 80 parcels and 6 percent of the total population of the county.

ANALYSIS


The Political Reform Act, was enacted by the people of the State of California by initiative in 1974.  The purpose of the conflict-of-interest provisions of the Act is to ensure that public officials, whether elected or appointed, perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 (copy enclosed) as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  This definition would include a member of the LAFCO.


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a) Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.


(b) Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

* * *


(d) Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.





Section 87103(a),(b) and (d).


Commissioner Mikolajcik owns a single family residence, a business and three undeveloped parcels of land in the American Canyon area of LAFCO's jurisdiction.  Commissioner Mikolajcik's interest in each of his properties and his business is greater than $1,000.  Thus, the commissioner's property and business are potentially disqualifying financial interests as defined in Section 87103.  


However, Section 87103 specifies that a public official has a financial interest in a decision only if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official's financial interest.  Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198, copy enclosed.)  


You stated that the incorporation of American Canyon would remove the area from restrictions on the residential development of property imposed by Measure A.  While financial effects on the commissioner's residential property and business are uncertain, a change in the ability to develop currently undeveloped parcels would have a certain financial effect on the value of his undeveloped property.  This is so even if he does not intend to develop the property at this time.  (In re Legan (1985) 9 FPPC Ops. 1, copy enclosed.)  Thus, we would conclude that such a decision permitting the incorporation of the American Canyon area would have a reasonably foreseeable financial effect on the financial interests of Commissioner Mikolajcik.


In addition to a foreseeable financial effect, the effect on the commissioner's real property must also be material.  Regulation 18702.1(a)(3)(A) (copy enclosed) provides that the effect of a decision on real property in which an official has a direct, indirect or beneficial ownership interest is material if:



The decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of real property in which the official has a direct or indirect interest (other than a leasehold interest) of $1,000 or more, or a similar decision affecting such property.  (Emphasis added.)


Since the decision to incorporate the American Canyon area would clearly result in the inclusion of the commissioner's property in the planned City of American Canyon, the effect on the commissioner's property is deemed to be material unless there will be no financial effect on the official's real property.  (Regulation 18702.1(c)(2).)  Consequently, if there will be any financial effect on Commissioner Mikolajcik's real property, the commissioner may not participate in decisions concerning the incorporation of American Canyon.  (Regulation 18702.1(a)(3)(A).)


You have also asked if the commissioner may participate in the decisions concerning the incorporation of American Canyon if the boundaries are reduced by LAFCO to exclude some or all of the commissioner's property.  The basic rule is that any single financial interest in a decision is sufficient to require disqualification.  Thus, where some, but not all of the commissioner's real property, is removed from the proposed boundaries, the commissioner still may not participate.


Moreover, even if all of the commissioner's undeveloped property and his residence are excluded from the boundaries of the city, he may still be required to disqualify himself from participating in the decisions concerning American Canyon where the decision will have a material financial effect on his business.  The effect of the decision on his business is material if it will result in an increase or decrease in the gross revenues or value of assets or liabilities of his business for a fiscal year of $10,000 or more; or, will result in his business incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more.  (Regulation 18702.2(g), copy enclosed.)


Finally, where the boundaries of the proposed city have been approved, without the commissioner's participation, to exclude all of his financial interests, the commissioner may participate in the deliberations regarding other aspects of the proposal, provided those deliberations do not result in a reopening or in any way affect the decisions from which he was disqualified.  (Huffaker Advice Letter, No. A-86-343, copy enclosed.)  

Intervening Review


You have also asked whether the commissioner may participate in the incorporation decision due to the intervening review of the Napa County Board of Supervisors and the voters of Napa County.  The prohibition on participating in decisions in which an official has a conflict of interest includes both the making and the influencing of governmental decision.  (Section 87100.)  Thus, despite the fact that the decisions of LAFCO must be reviewed and approved by the Napa County Board of Supervisors and then submitted to the voters for approval, LAFCO Commissioners are still influencing the final decision on the matter.  


This is because, an incorporation proposal cannot be presented to the county or the voters without an official act of LAFCO even though the final adoption must take place through an election.  The members of LAFCO are, therefore, participating in a governmental decision whether or not to submit the proposal to the county board of supervisors.  A public official with a financial interest in the outcome of the ultimate decision must disqualify himself from participation in any and all discussions, debate or vote regarding that decision.  (Skousen Advice Letter, No. A-88-162 and Benjamin Advice Letter, No. A-86-061, copies enclosed.)  

Public Generally


Public officials with financial interests that will be materially affected by a decision may participate in the decision if the effect on their property is not distinguishable from the effect on the public generally.  For the "public generally" exception to apply, a decision must affect the official's interests in substantially the same manner as it would affect a significant segment of the public. (Regulation 18703, copy enclosed.)


The "public" consists of the entire jurisdiction of the agency in question.  (In re Owen (1976) 2 FPPC Ops. 77, copy enclosed.)  This is so because all the residents of the jurisdiction are constituents of the official. (In re Legan, supra.)  In your letter you asked whether the entire county would be the jurisdiction of LAFCO, or just the unincorporated portions of the county.  In In re Legan, supra the Commission stated:


[I]n the case of the Santa Clara County Board of Supervisors, the "public" would consist of the entire County of Santa Clara, even though its primary land use jurisdiction is confined to the unincorporated areas of the County.  The "public" includes the entire jurisdiction for the agency in question, particularly where an elective body is being considered, because all of the County's residents are constituents of the various members of the Board of Supervisors and many reside in the various incorporated cities within the County.  They are all impacted in one way or another by the County's land-use decisions, even if not directly subject to the County's land-use jurisdiction.  We see no reason to alter our interpretation that the residents, and businesses and property owners of the County of Santa Clara are the "public" for purposes of decisions being made by the Board of Supervisors.


While LAFCO members are appointed public officials, the decisions of LAFCO may and often do affect the incorporated cities of the county, in much the same way as decisions of the county of board of supervisors.  Consequently, we conclude that for the public generally exception to apply under these circumstances, a decision must affect the commissioner's interests in substantially the same manner as it would affect a significant segment of the residents and persons doing business in Napa County.  


The rule of law, as enunciated in In re Ferraro, (1978) 4 FPPC Ops. 62, is that "in order to be considered a significant segment of the pubic ... a group usually must be large in numbers and heterogeneous in qualify."  You stated in your letter that only 6 percent of the total population of the county reside in the American Canyon area.  Moreover, of those 6 percent it is unlikely that all will be affected uniformly.  The number of persons owning undeveloped land in the area is fewer than 6 percent, thereby further reducing the number of persons that can be considered "affected similarly" to Commissioner Mikolajcik.  Thus, the segment of Napa County's population that will be similarly affected by the decision is too small to meet the requirements of the public generally exception.


You also asked whether the rationale applied in the In re Owen, supra, would lead to a different result.  In Owen the planning commission and city council of Davis were making decisions concerning land use in the "core area" of the city.  The decisions included the expansion of commercial facilities, designation of one-way streets and increasing parking areas.  The Commission concluded that residential homeowners in and immediately adjacent to the core area of city were a significant segment of total population of the City of Davis and would be similarly affected by the decisions. 


However, the "public" in Owen, against which the segment similarly affected was compared, was the small population of a relatively compact city.  Moreover, the decisions were such that no persons or groups in the core area would be uniquely affected.  Under the facts presented in your letter, the decision concerns a small portion of the jurisdiction, containing only 6 percent of the county's population.  Further, the decision is such that the effect will be unique on persons owning undeveloped land, and thus would further reduce the number of persons "similarly affected."  Consequently, we believe that In re Owen is factually distinct and is not decisive in analyzing the question in this letter.  We conclude that the "public generally" exception does not apply to these facts.  


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.






Sincerely,






Kathryn E. Donovan

General Counsel

By:
John W. Wallace


Counsel, Legal Division
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