


April 27, 1990

Harry M. Marsh

Marsh, Marsh, Volpe & Molin

870 Manzanita Court

Chico, CA  95926




Re:  Your Request for Informal Assistance





Our File No. I-90-151

Dear Mr. Marsh:


You have requested advice regarding the application of the conflict-of-interest provisions of the Political Reform Act (the "Act")  to two supervisors in the County of Butte.  You have requested this information in your capacity as contract counsel for the County of Butte.  Since your request does not involve a specific decision, we are treating your request as one for informal assistance.   

QUESTIONS


l.  May the supervisor for District 3, who owns a residence within the boundaries of the proposed redevelopment area, make or participate in making decisions regarding the area?


2.  May the supervisor for District 2, who owns a residence within the boundaries of the proposed redevelopment area and who is a co-owner with her parents in another residence within those boundaries, make or participate in making decisions regarding the area?

CONCLUSIONS


l.  The housing units located within the redevelopment area constitute a significant segment of the residential units within the county.  The supervisor for District 3 may participate in decisionmaking regarding the proposed redevelopment plan unless a decision will affect her residence in a manner which is distinguishable from its effect on the other housing units within the redevelopment area.


2.  The fact that the supervisor for District 2 has an ownership interest in a second residential unit within the redevelopment area should not by itself mean that her interests will be affected  differently than the public generally in most instances.    

FACTS


The City of Chico and the Chico Redevelopment Agency are currently considering adopting a Chico urban area redevelopment project.  The proposed boundaries of the redevelopment area include most of the incorporated area of the City of Chico and a large portion of the unincorporated area of Butte County.  Two members of the board of supervisors of Butte County own real property within the proposed redevelopment area.


The supervisors for Districts 2 and 3 each own a residence within the proposed boundaries of the redevelopment area.  In addition, the supervisor for District 2 is a tenant in common with her parents in another residence within the proposed boundaries.  Her parents reside in this second residence and will be making the utility payments for the residence and may make some of the mortgage payments.  


You have requested advice as to whether the supervisors have a conflict of interest in voting on matters relating to the proposed redevelopment area.  You have provided statistical information regarding the distribution of population and housing units within the county and within the proposed redevelopment area, and you ask whether the effect of redevelopment decisions upon the supervisors' economic interests are distinguishable from their effect on the public generally.

ANALYSIS


The conflict-of-interest provisions of the Act prohibit a public official from making, participating in making or in any way attempting to use his or her official position to influence a governmental decision in which the public official knows or has reason to know he or she has a financial interest.  (Section 87100.)  Members of county boards of supervisors are public officials.  (Section 82048; Regulation l8700, copy enclosed.) 

Financial Interest


A public official may not participate in a governmental decision in which the official knows or has reason to know he or she has a financial interest.  (Section 87100.)  Whether the official has a financial interest in the decision is governed by Section 87103, which provides in part:


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:


(a) Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.


(b) Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.


(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d) Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.


(e) Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.

* * *





Section 87l03.


We have previously advised that many of the decisions regarding this proposed redevelopment area will have a material financial effect on residences within boundaries of the proposed redevelopment area.  (Boehm Advice Letter No. I-88-400, copy enclosed.)  For example, Commission regulations provide that a decision which will have any financial effect upon an official's

real property is material as to that real property, if:


The decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions; and real property in which the official has an interest, or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area.





Regulation l8702.1(a)(3)(D), copy enclosed.

Public Generally


Even if it is ascertained that the effect of a particular decision will have a material financial effect on the supervisors' properties, they may participate in decisionmaking if the effect of a decision on their properties is not distinguishable from the effect on the public generally. (Section 87103.)  Regulation 18703 (copy enclosed) provides, in part:


A material financial effect of a governmental decision on an official's interests, as described in Government Code Section 87103, is distinguishable from its effect on the public generally unless the decision will affect the official's interest in substantially the same manner as it will affect all members of the public or a significant segment of the public.


The "public" is all the persons residing, owning property, or doing business in the jurisdiction of the agency in question.  (In re Legan (l985) 9 FPPC Ops. l, copy enclosed.)  In the case of the board of supervisors, this would be the County of Butte.  The population affected must be large in number and heterogeneous in nature.  (In re Ferraro (1978) 4 FPPC Ops 62; Flynn Advice Letter, No. I-88-430, copies enclosed.)  Any decision which will materially affect the supervisors' properties would have to affect a significant segment of the County of Butte in a substantially similar way.  (Dowd Advice Letter, No. A-88-214; Burnham Advice Letter, No. A-86-210, copies enclosed.)  


Residential property owners may constitute a significant segment of the population whose interests may be affected in a substantially similar manner by decisions made concerning the redevelopment plan.  (See, In re Owen (l976) 2 FPPC Ops. 77, 81; Brown Advice Letter, Nos. A-86-297 and A-86-297A; copies enclosed.)  According to the facts which you have provided, 36 per cent of the housing units in Butte County are located within the redevelopment area.  You also indicate that approximately 36 per cent of the population of the county is within the redevelopment area.  This represents a substantial segment of the residential units in the county.    

Supervisor for District 3


As indicated above, the only economic interest of the supervisor for District 3 which may be materially affected by her decisions is her personal residence.  She may participate in decisions which affect her residence in a manner which is substantially similar to the effect on the other housing units located within the plan area.  However, if particular plans for improvement or development of the project area will materially affect her property in a manner which is distinguishable from the impact on the other housing units, she must disqualify herself from those decisions and from any other decisions which cannot be decided independently.

Supervisor for District 2


The supervisor for District 2 also has a personal residence within the redevelopment area.  However, in addition to her residence, she co-owns another residence in the area with her parents.  We have previously advised that a public official who owns commercial property or several parcels of residential property may be affected by a decision in a manner which is distinguishable from the effect on the public generally.  (Boehm Advice Letter, supra; Phillips Advice Letter, No. A-87-166, copy enclosed.)  However, we have also advised that an official who owns three or fewer residential units will not be affected in a manner different from the public generally with respect to rent control decisions.  (In re Ferraro, supra.)  


You indicated in our conversation of March 22, l990, that both residences were standard residential lots.  Without reference to a specific decision, we cannot advise as to whether this additional ownership interest is sufficient to distinguish the effect on the supervisor's property from the effect on the public generally. However, it is unlikely that the supervisor's additional ownership interest in her parents' home will by itself result in her interest being affected in a substantially different manner than other residential property owners in most instances.   


I trust this letter has provided you with the guidance which you have requested.  If you have any further questions, please contact me at (9l6) 322-5901.




Sincerely,




Kathryn E. Donovan




General Counsel




By:  Margaret W. Ellison





Counsel, Legal Division

KED:MWE:aa

Enclosures

