





April 9, 1990

Ann Peifer

Deputy to Paul Carpenter

State Board of Equalization

4040 Paramount Blvd., Ste. 103

Lakewood, CA  90712







Re:  Your Request For Advice








Our File No. A-90-157

Dear Ms. Peifer:


You have requested advice on behalf of Board of Equalization member Paul Carpenter under the campaign disclosure provisions of the Political Reform Act (the Act).

FACTS


Mr. Carpenter's controlled campaign committee, The Senator Paul Carpenter Committee, has no cash-on-hand, but has an outstanding loan of $10,000 due to the committee, and has a $25,553 outstanding accrued expense.  No further use of this committee is planned or expected.

QUESTION


May The Senator Paul Carpenter Committee be terminated with the outstanding debt owed to it, and the outstanding debt it owes?

CONCLUSION


The committee may terminate if it has made every reasonable effort, but has been unable, to collect the debt owed to it; and the committee is unable to raise the funds needed to pay the debt it owes.
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ANALYSIS


Regulation 18404(b)) provides that a committee may terminate only if the committee:


(l)  Has ceased to receive contributions and make


expenditures and does not anticipate receiving


contributions or making expenditures in the future;


(2)  Has eliminated or has declared that it has no


intention
or ability to discharge all of its debts,


loans received
and other obligations;


(3)  Has no surplus funds; and


(4)  Has filed all required campaign statements


disclosing all
reportable transactions.


With regard to the outstanding loan of $10,000 owed to the committee, forgiveness of the debt would be considered a prohibited "gift" under Section 85800, et seq. unless Mr. Carpenter and the committee treasurer have made reasonable efforts, but have been unable, to collect the money, and if they have determined that the money is uncollectable.


Factors which might support a determination that the debt is uncollectable include, but are not necessarily limited to:

(l)  The company which owes the debt is no longer in business;

(2)  The company which owes the debt has declared bankruptcy; 
(3)  Mr. Carpenter or the committee treasurer has attempted through legal channels (e.g., a collection action) to obtain repayment of the debt, but has been unsuccessful.


With regard to the accrued expense the committee owes, if the expense is not paid, the vendor to whom the accrued expense is owing would be making a "contribution" (Section 820l5) in the amount of the accrued expense unless the vendor has made reasonable efforts to collect the debt, and the decision to forgive the debt is the result of a bona fide business judgment by the vendor that the debt is uncollectable.  (Warner Advice Letter, No. I-89-05l, copy enclosed.)    


Two factors in reaching a determination that the debt is uncollectable would be that Mr. Carpenter has no ability to raise 
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funds to pay the debt, and that he does not have campaign funds

available in any other committee he controls.  


Please note that the Act's contribution limitations provide that a "person," which includes a company or other business entity, may make campaign contributions of no more than 

$1,000 in the aggregate in any fiscal year to a candidate and his or her controlled committees.   (Section 85301(a).)  Therefore, if the company to whom the accrued expense is owing decides to forgive the debt, and the decision is not based on a bona fide business judgment that the debt is uncollectable, the company may forgive no more than $1,000 per fiscal year.  


If you have any questions about this letter, please call me at (916) 322-5662.







Sincerely,







Kathryn E. Donovan







General Counsel







By:  Jeanne Pritchard








Division Chief








Technical Assistance








 and Analysis Division

