




May 16, 1991

Peter C. Carton

School Legal Services 

P.O. Box 11110

Bakersfield, CA  93389






Re:
Your Request for Informal Advice







Our File No. I-90-166

Dear Mr. Carton:


You have requested advice on behalf of the San Luis Coastal Unified School District concerning application of the conflict-of-interest provisions of the Political Reform Act (the "Act")  as they pertain to board member Caroline Botwin.  This letter summarizes the telephone advice I provided to you on March 21, 1990 and again on April 4, 1991.


I also advised you that our advice is limited only to the provisions of the Act.  We cannot provide advice about other restrictions or conflict-of-interest laws, such as Government Code Section 1090 or the doctrine of incompatible activities.  Please contact the Attorney General's Office for advice regarding these areas of law.

QUESTION


Under the Act, may board member Botwin participate in school district decisions regarding compensation, approval of salary warrants and collective bargaining, since she is also a teacher in the district? 

CONCLUSION


Ms. Botwin may participate in decisions regarding an increase or decrease of salaries of all teachers in the same classification as herself.  She may also participate in collective bargaining decisions concerning her bargaining unit as long as these decisions affect herself and all employees in the same job classification in the same manner.  

FACTS


Ms. Botwin is both a trustee of the district and a teacher and paid employee of the district.  As a trustee, Ms. Botwin will be participating in numerous decisions, some of which include:  compensation for classified staff, approval of the monthly certificated salary warrants (including her own), and changes to the collective bargaining agreements for certificated and classified staff.

ANALYSIS


The Act prohibits a public official from making, participating in, or using her official position to influence a governmental decision in which she knows or has reason to know she has a financial interest.  (Section 87100.)  A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of her immediate family or on, among other things: 



(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1000) or more.


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  






Section 87103(a)-(e).


As a public official, Ms. Botwin may not participate in a decision if it is reasonably foreseeable that the decision will have a material financial effect on any of her economic interests.  The Act focuses only on financial interests that may become disqualifying interests.


Section 82030(b)(2) excludes from the definition of income any salary and reimbursement for expenses or per diem received from a state, local or federal government agency.  Therefore, Ms. Botwin's salary which she receives as a teacher for the district does not constitute a disqualifying interest pursuant to Section 87103(c).


Regulation 18702.1(a)(4) (copy enclosed) prohibits a public official from participating in any decision which would foreseeably increase or decrease the personal expenses, income, assets or liabilities of the official or her immediate family by at least $250.  However, that regulation also provides:


(c)  Notwithstanding subsection (a) an official does not have to disqualify himself or herself from a governmental decision if:



(1)  The decision only affects the salary, per diem, or reimbursement for expenses the official or his or her spouse receives from a state or local government agency.  This subsection does not apply to decisions to hire, fire, promote, demote, or discipline an official's spouse, or to set a salary for an official's spouse which is different from salaries paid to other employees of the spouse's agency in the same job classification or position;



Regulation 18702.1(c)(1).


Therefore, a decision to increase the salaries of all teachers in the same classification as Ms. Botwin would not create a conflict of interest for her, even if it would increase her income by $250.  However, a decision to increase or decrease only Ms. Botwin's salary by $250 or more per year, as opposed to the salaries of all the other teachers in her classification, would require her disqualification.  Ms. Botwin would also be restricted from participating in any disciplinary matters concerning herself.  (See Advice Letters to Waggoner, No. I-86-208, Rice, No. A-88-053, Walker, No. A-89-596 and James, No. A-88-469, copies enclosed.)


You have also inquired about the nature of collective bargaining units and whether they are considered a business entity.  According to Section 82005, a business entity is an organization or enterprise operated for profit.  Therefore, under the Act, Ms. Botwin's certificated bargaining unit is not a business entity for conflict-of-interest purposes.  Accordingly, Ms. Botwin may participate in collective bargaining decisions concerning her bargaining unit as long as these decisions affect herself and all employees in the same job classification in the same manner.


The Commission has held that pension benefits received from the county are also not considered income within the meaning of Section 82030(a).  Pension benefits from a local governmental agency are considered deferred salary and are therefore excluded from the definition of income in Section 82030(b).  (In re Moore (1977) 3 FPPC Ops. 33, copy enclosed.)


Thus, absent some other disqualifying financial interest as set forth in Section 87103, Ms. Botwin may participate in board decisions concerning the school district.  However, as stated above, our advice is limited only to the Political Reform Act.  As you have informed me, some of the other issues are the subject of extended litigation and the case is currently before the court of appeals.  


I trust this answers your questions.  If you have any further questions concerning this matter, please contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Jill Stecher







Counsel, Legal Division
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