




May 14, 1990

Richard K. Denhalter

Placer County Counsel

175 Fulweiler Ave., Room 301

County Administrative Center

Auburn, CA  95603-4581






Re:  Your Request for Informal Assistance







Our File No. I-90-179

Dear Mr. Denhalter:


This letter is in response to your request for advice regarding the duties and responsibilities of public officials in Placer County under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Your letter does not request advice pertaining to a specific situation before the public officials  but rather seeks general guidelines.  Moreover, you have not stated in your letter that these persons have authorized your request for advice.  Accordingly, we are treating your letter as a request for informal assistance pursuant to Regulation 18329(c) (copy enclosed).

QUESTION


An elected member of the Board of Supervisors of Placer County and two members of the Placer County Planning Commission each own stock in the Roseville Telephone Company which provides service to areas covered by the proposed Dry Creek West Placer community plan.  Do the conflict-of-interest provisions of the Act disqualify these public officials from participating and voting in public hearings on the adoption of that plan?

CONCLUSION


The conflict-of-interest provisions of the Act disqualify public officials who own stock in Roseville Telephone Company from participating in decisions which will have a foreseeable and material financial effect on Roseville Telephone Company.

FACTS


Placer County first adopted a county-wide general plan in 1967.  Since that time, the diversity of the county led to the development of twenty localized community plans.  These plans are prepared by planning professionals and consultants.  Each plan is then the subject of a series of workshops, public hearings, and environmental review.


Each plan is the official statement of the County of Placer setting forth goals, policies, and implementation proposals that will guide development in the area to at least the year 2000.  Each plan must be consistent with the county-wide general plan but is more geographically specific.


You state in your request for advice that although the planning process has been divided into local community plans, none of these plans stands independently of the county-wide general plan of which they are essential components.  Each community plan component affects the whole and all portions of the county are impacted by general planning policies adopted for each community of the county.  For example, the development of industrial resources in one plan area of the county will impact on housing planning for many other plan areas.


As county counsel, you seek our advice on behalf of an elected member of the Board of Supervisors of Placer County and two appointed members of the Placer County Planning Commission who will participate in the decision to adopt the Dry Creek West Placer community plan.  These elected officials own stock in Roseville Telephone Company.  Roseville Telephone Company is expected to provide service to areas covered by the proposed plan. 


The area covered by the Dry Creek West Placer community plan encompasses approximately 9200 acres in the southwest corner of Placer County.  Approximately 1900 people currently live in the plan area, most of them on rural-residential one to two acre lots.  There is a growing industrial area within the perimeter of the plan.  Commercial uses, however, are nearly absent from the area.  Roseville Telephone Company provides telephone service in the eastern two thirds of the area.

ANALYSIS


Section 87100 prohibits a public official from making, participating in making, or in any way attempting to influence a governmental decision in which an official knows or has reason to know he or she has a financial interest.  An official has a financial interest in a decision that will have a foreseeable and material financial effect, different from the effect on the general public, on the official or on his or her immediate family or on the following:



Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.






Section 87103(a).


Members of the board of supervisors and planning commissioners are public officials.  (Section 82048.)  Therefore, they are disqualified from participating in any decision which will have a foreseeable and material financial effect on an investment interest worth $1,000 or more.  You have attached to your request for advice the statements of economic interests (Form 721) filed by the three officials.  These documents indicate that the elected member of the board of supervisors and the two planning commissioners own stock in Roseville Telephone Company in excess of $1,000 each.  Therefore, they are disqualified from participating in decisions that will have a foreseeable and material financial effect on Roseville Telephone Company.  

Foreseeability


The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow (1977) 70 Cal. App. 3d 817; In re Thorner (1975) 1 FPPC Ops. 198 (copy enclosed).)  The Act seeks to prevent more than actual conflicts of interest, it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra, at 823.)


Developing a growth plan for the Dry Creek West Placer area will result in increased demand for business and residential services.  Thus, it is foreseeable that revenue from new customers will have a financial effect on Roseville Telephone Company.  (Garcia Advice Letter, No. A-85-031, copy enclosed.)  If the effect is material, those public officials who own stock in Roseville Telephone Company in excess of $1,000 must disqualify from participating in development decisions.

Materiality


When a business entity is indirectly affected by a decision, materiality is determined pursuant to Regulation 18702.2 (copy enclosed.)  Roseville Telephone Company had $90,691,000 in tangible assets and $15,137,000 in pretax income for the year 1988.  If a company has net tangible assets of at least $18,000,000 and pretax income of $2,500,000, the effect of a decision is material if:



(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $150,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $50,000 or more; or


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $150,000 or more.






Regulation 18702.2(e).


We have insufficient information to determine how decisions regarding the Dry Creek West Placer plan will affect Roseville Telephone Company.  However, the plan includes a housing component which projects an annual growth in single-family residences ranging from 3 to 10 percent.  The plan also includes 265 acres designated for industrial uses and five distinct commercial areas which include professional office areas.  This development will lead to increased demand for telephone services and thus increase the revenues of the Roseville Telephone Company.  However, a projected increase in revenues is not disqualifying unless it is material.


We have previously advised how to assess whether the effect of a decision is material on a company which provides telephone services.  This determination may be made on the basis of information such as installation fees, monthly telephone bills, special charges and projected increases in gross revenues.  (Dean Advice Letter, No. I-88-316; Garcia, supra, copies enclosed.)  If development of the Dry Creek West Placer area as proposed in the plan will result in a material financial effect on Roseville Telephone Company, then public officials who own stock in the company in excess of $1,000 must disqualify themselves from participating in decisions regarding the plan.


Your request for advice discusses what you perceive as a "gap" between specific development proposals and general growth policies for purposes of determining conflicts of interest.  We do not believe such a gap exists.  General growth policies set the foundation for future growth.  It is clear that, were the county to select a no growth policy, development could not take place.  By electing to lay the foundation for growth, the county in fact authorizes and enables such growth.  The foreseeable result of adoption of a plan which encourages growth is an increase in revenue for the telephone company which services the area proposed for development.


You also refer to Regulation 18703 and the "public generally" exception.  This exception is inapplicable to your facts.  Regulation 18703 provides in part:



A material financial effect of a governmental decision on an official's interests, as described in Government Code Section 87103, is distinguishable from its effect on the public generally unless the decision will affect the official's interest in substantially the same manner as it will affect all members of the public.






Regulation 18703.

The "public" is all persons residing, owning property, or doing business in the jurisdiction of the agency in question.  (In re Legan (1985) 9 FPPC Ops. 1, copy enclosed.)   In the case of the county board of supervisors and the county planning commission, this would be the entire county. 


The Commission has never adopted a strict arithmetic test for determining what constitutes a significant segment of the public.  However, in order to apply the public generally exception, the population affected must be large in number and heterogeneous in nature.  (In re Ferraro (1978) 4 FPPC Ops. 63, copy enclosed.)   Increased development in the Dry Creek West Placer area will not affect a large segment of the population of the county in substantially the same manner as it will affect Roseville Telephone Company which will be providing services in the area.  Therefore, the public generally exception does not apply.


We trust this letter adequately responds to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322-5901.






Sincerely,






Kathryn E. Donovan






General Counsel






By:  Blanca M. Breeze







Counsel, Legal Division
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