




April 5, 1990

Thomas W. Hiltachk

Nielsen, Merksamer, Hodgson,

  Parrinello & Mueller

770 L Street, Suite 800

Sacramento, CA  95814 






Re:
Your Request for Advice







Our File No. A-90-186

Dear Mr. Hiltachk:


You are seeking advice on behalf of "Yes on 111 & 108," a committee formed to support two measures on the June, 1990 ballot, regarding its duties and responsibilities under the campaign advertising disclosure provisions of the Political Reform Act (the "Act").    


The following advice is in response to your request, and the information provided in your letter, of March 5, 1990. 

QUESTION


Do the provisions of "Proposition 105" (Government Code Sections 84501-84514), which impose specific disclosure requirements on statewide initiatives and referenda, apply to the "Yes on 111 and 108," a committee formed for the purpose of supporting two measures placed on the June 1990 ballot by the Legislature? 

CONCLUSION


The disclosure provisions of Proposition 105 do not apply to the committee formed for the purpose of supporting Propositions 111 and 108, because this committee supports a legislative measure and the provisions of Proposition 105 apply only to initiatives.

FACTS


A committee, "Yes on 111 and 108" ("the committee"), has been formed for the purpose of supporting two measures on the June 1990 ballot.  The measures supported by the committee, Senate Constitutional Amendment 1 and Assembly Bill 973, were placed on the ballot by the Legislature.


Proposition 105 was enacted by the voters in the November 1988 election, adding Sections 84501 through 84514 to the Act, effective January 1, 1990.  These sections impose specific disclosure requirements on the advertisements of sponsors of "initiatives," defined as "a qualified statewide initiative measure or a qualified statewide referendum measure."   (Section 84501.)  When required, the disclosure consists of an acknowledgment, contained in the advertisement, of the major funding sources of the organization which authorized and paid for the advertisement.

ANALYSIS


We have concluded that Proposition 105 does not apply to Propositions 111 and 108 because those propositions are measures placed on the ballot by the Legislature.  Our conclusion is premised on the settled rules of statutory construction that require an initiative measure receive a practical construction, and that every word in a statute be given some significance.  


When the voters approved the Act in 1974, concern was expressed over the influence of large campaign contributors in, and the high voter dependency on paid advertising for information regarding, all state ballot measures (Sections 81001, 81002) without distinguishing between measures placed on the ballot by initiative petition and those placed on the ballot by the Legislature.  The Act defines "measure" in Section 82043 as either one submitted by the legislature to the voters or submitted by initiative or referendum.  


However, the disclosure required by Proposition 105 is by definition applicable only to an advertisement the content of which is more than fifty percent devoted to one "initiative." (Section 84512.)  "Initiative" is defined as a qualified statewide initiative or referendum measure. (Section 84501.)


Article II, Section 8 of the California Constitution establishes the power of initiative, and Article II, Section 9 establishes the power of referendum.  Initiatives and referenda are proposed by circulating petitions, obtaining a sufficient number of signatures of electors, and then submitting the measure to vote at a statewide election.  (Sections 8 and 9, Article II, California Constitution.)  Other provisions of the State Constitution require that certain legislative enactments, such as bond acts and legislative constitutional amendments, be submitted to the voters at a statewide election, but these enactments are not labelled "initiatives" or "referenda" in the Constitution.  (Section 2(a), Article XVI, California Constitution; Article XVIII, California Constitution.)


Under the rules of construction applicable to initiatives, "every word must be given significance."  Palos Verdes Faculty Assn. v. Palos Verdes Pennisula Unified Sch. Dist. (1978) 21 Cal.3d 650, 659; Select Base Materials v. Board of Equal. (1959) 51 Cal.2d 640, 645;  See also City and County of San Francisco v. Farrell (1982) 32 Cal.3d 47, 52), and Amador Valley Joint Union High School District v. State Board of Equalization (1978) 22 Cal.3d 208, 245.)  The object of Proposition 105's disclosure obligations is an initiative as defined in Section 84501 rather than a measure as defined in Section 82043.  This conclusion is supported by the Legislative Analyst's analysis appearing in the ballot pamphlet.  Material presented to the voters in the ballot pamphlet may be used for purposes of clarification.  (People v. Castro (1985) 38 Cal.3d 301, 310; Farrell, supra, 32 Cal.3d at 52.)


The fact that the term "initiative" (as defined in Section 84501) and not "measure" (as defined in Section 82043) is singled out for application of the terms of the proposition is determinative because it is understood that the drafter of the proposition knew how to say what was intended.  (Farrell, supra, 32 Cal.3d at 56; Tracy v. Municipal Court (1978) 22 Cal.3d 761, 764.)  As defined, the term "initiative" is not ambiguous, and to apply a definition that goes beyond the terms provided would be, in effect, to disregard altogether the term in Section 84501.  (Farrell, supra, 32 Cal.3d at 56.)


The addition of Proposition 105 to the Act could have embraced the definition of the term "measure" in Section 82043, but instead its author chose to apply its provisions to "initiatives" and further provided a specific definition for the term in Section 84501.  This distinction, evidenced from the plain meaning of the words, cannot be ignored.  (Castro, supra, 38 Cal.3d at 310.)


Because the language of Proposition 105 is unambiguous, we believe that a distinction is required between measures placed on the ballot pursuant to Article II of the California Constitution and measures placed on the ballot by the Legislature, and that this distinction is not contrary to the policies embodied in the Act.  The consequences of applying the provisions of Proposition 105 to initiative, but not legislative, measure committees does not produce an "absurd result."  (Amador Valley Joint Union High School District, supra, 22 Cal.3d at 245.)  Furthermore, while a recent court opinion indicated that the Commission was under a duty to implement the intent, and not simply the literal language, of the Act (Diane Watson, et al. v. FPPC (Court of Appeal, 2nd Appellate District, Division 2, No. B042250 c/w B041680, published opinion filed February 2, 1990, pg. 23), this determination was required because of statutory language which was overbroad or otherwise ambiguous, a problem not present in the statutory language at issue in your query.


I trust this letter has provided you with the guidance you requested.  If you have any further questions regarding this matter please contact me at (916) 322-5091.






Sincerely,






Kathryn E. Donovan






General Counsel






By:
Jonathan S. Rothman

Counsel, Legal Division
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