




April 10, 1990

David H. Hirsch

City Attorney

City of Lompoc

City Hall

100 Civic Center Plaza

P.O. Box 8001

Lompoc, CA  93438-8001






Re:
Your Request for Advice 





Our File No. A-90-196

Dear Mr. Hirsch:


This is in response to your letter requesting advice on behalf of Lompoc City Councilmembers Christa Marks and J.D. Smith concerning their duties under the conflict-of-interest provisions of the Political Reform Act (the "Act").   

QUESTIONS


1.  May Councilmembers Marks and Smith participate in the consideration of the proposed development of property that is more than 2,500 feet from real property they own?


2.  May Councilmembers Marks and Smith participate in the consideration of amendments to the existing zoning ordinance for the City of Lompoc which involve proposed changes in the uses permitted or development standards applicable to the various zoning categories?

CONCLUSIONS


1.  Councilmembers Marks and Smith may participate in the consideration of the proposed development of property that is more than 2,500 feet from real property they own.  


2.  Councilmembers Marks and Smith may participate in the consideration of amendments to the existing zoning ordinance for the City of Lompoc which involve proposed changes in the uses permitted or development standards applicable to the various zoning categories, provided the decisions will not foreseeably increase or decrease the fair market value of their real property by $10,000 or more or the rental value of their property by $1,000 in a 12-month period.  

FACTS


The Lompoc City Council will be considering the following issues:


1.  A development proposal concerning a 10,500 square foot lot with two existing residences.  The owner has asked for approval to add a third residence on the lot and subdivide the property into separate properties for ownership purposes.  Because the lot is currently zoned for medium density residential uses (R-2) this project would only be permitted if the property is rezoned as a planned development district (PD).


2.  Zoning Amendments.



a.  The planned development district zoning category permits the development of property to accommodate various types of development, such as shopping centers, professional and administrative offices and residential units.  


However, questions have been raised by members of the public concerning the propriety of using the PD zoning designation on small lots in existing neighborhoods.  In addition, the public has become concerned about the potential of such projects for changing the character of existing residential areas.  Thus, the city council will be reviewing the appropriateness of using this zoning overlay technique in existing neighborhoods and possible modifications to the designation.  In addition, the city council will consider a variety of technical amendments to the ordinance as applied to PD zones.


b.  The city council will be considering a variety of issues concerning medium density residential zones , including whether free standing and attached single-family dwellings, and multi-family dwellings such as duplexes and triplexes should be permitted, and whether conditional use permits should be required for such development.


c.  Questions have been raised regarding city staff's manner of interpreting the zoning ordinance with respect to the maximum density in the R-2 zone.  The ordinance requires that no less than 3,000 square feet of land area be available for each dwelling unit.  Staff has interpreted the calculation of the number of units that will be allowed on the lot based upon meeting density requirements in relation to the size of the lot (i.e., a 9,000 square foot lot could have three units, using the 3,000 square feet of land per dwelling unit calculation).  The interpretation is being presented to the city council for confirmation or modification.


d.  Questions have also been raised regarding city staff's interpretation of the zoning ordinance's requirement that there be a 20-foot separation between residential dwellings.  The language of the ordinance is ambiguous and the staff will be seeking guidance from the city council as to how the requirement should be implemented.  


e.  The zoning ordinance also requires that accessory buildings be attached to "the main building."  A question has been raised as to whether the main building refers to one or any main building on a specific lot.  Staff has interpreted this section to require that accessory buildings have a common roof with "a" main building as opposed to "the main building."  Staff will be seeking guidance from the city council as to how the requirement should be implemented.  


Councilmembers Smith and Marks both own property in the city of Lompoc.  Councilmember Marks owns two properties, one zoned medium density residential (R-3) which currently contains her residence and two rental units.  In addition, Councilmember Marks owns property zoned R-2 which contains four rental units.  Councilmember Smith owns property zoned R-2 which is currently developed with three units.  All the properties owned by Councilmembers Marks and Smith are more than 2,500 feet away from the property subject to the development decision.

ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that an official has a financial interest within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:



Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.





Section 87103(b).


City councilmembers are public officials.  (Section 82048.)  Moreover, both councilmembers have investments in their real property of $1,000 or more.  Thus, the councilmembers' real property interests are potentially disqualifying financial interests as defined in Section 87103.  


However, Section 87103 specifies that a public official has a financial interest in a decision only if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official's financial interest.  Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198, copy enclosed.)  

The Development Proposal


The development proposal involves property that is more than 2,500 feet from the property interests of the councilmembers.  Regulation 18702.3(b) (copy enclosed) provides:


(b)  The reasonably foreseeable effect of a decision is not considered material as to real property in which an official has a direct, indirect or beneficial interest (not including a leasehold interest), if the real property in which the official has an interest is located entirely beyond a 2,500 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision; unless:



(1)  There are specific circumstances regarding the decision, its effect, and the nature of the real property in which the official has an interest, which make it reasonably foreseeable that the fair market value or the rental value of the real property in which the official has an interest will be affected by the amounts set forth in subdivisions (a)(3)(A) or (a)(3)(B); and


(2)  Either of the following apply:




(A)  The effect will not be substantially the same as the effect upon at least 25 percent of all the properties which are within a 2,500 foot radius of the boundaries of the real property in which the official has an interest; or


(B)  There are not at least 10 

properties under separate ownership within a 2,500 foot radius of the property in which the official has an interest.


Thus, absent special circumstances which make it reasonably foreseeable that the fair market value of the real property will be affected, Regulation 18702.3(b) would permit both councilmembers to participate in the development decision.  Your facts indicate no special circumstances suggesting that the decision regarding the development will have a foreseeable financial effect on a property so far removed from the subject property.  


While concern has been raised by the public about potential "precedential effects" from the decision, absent some indication that the councilmembers have taken objective steps toward utilizing the precedent, it would appear that any financial effects from the decision on the councilmembers are too speculative at this time.  Consequently, both Councilmember Marks and Smith may participate in the decision concerning the development project.

The General Zoning Decisions


In addition, the city council will be considering a variety of changes to the Lompoc zoning ordinance applicable generally to R-2 and R-3 properties in the city.  Both Councilmember Marks and Councilmember Smith own R-2 properties.  In addition, Councilmember Marks owns property zoned R-3.  


Generally, where a governmental decision concerns zoning or rezoning, and a public official resides in the zone, the effect of the decision is deemed material and the official may not participate.  (Regulation 18702.1(a)(3)(A), copy enclosed.)  However, Regulation 18702.1(a)(3)(E) defines "zoning" decisions to exclude amendments to an existing zoning ordinance which are applicable to all properties designated in that category. 


According to the facts you provided, the city council will be confronted with issues involving both the interpretation of existing portions of Lompoc's zoning ordinance and the amendment of various provisions of the ordinance.  Since these decisions involve changes within the definition of particular zoning categories which will be applicable to all the properties designated in that category, we conclude that the decisions fall within the exemption provided by subdivision (E) of Regulation 18702.1.  Thus, under the facts presented, Regulation 18702.1(a)(3)(A) does not apply to the councilmembers' properties involved in the decision.  


However, the determination of whether a conflict of interest exists does not end with the application of 18702.1(a)(3)(E).   Regulation 18702(a) (copy enclosed) provides:

In order to determine if a decision's effect is material, it must first be determined if the official's economic interest is directly involved and the effect of the decision is material under Section 18702.1.  If the official's economic interest is not directly involved in the decision, or the effect of the decision is not material, under Section 18702.1, then it must be determined if the effect is material under the appropriate regulation of Sections 18702.2 through 18702.6.





Emphasis added.


Thus, the effects of the decisions must still be analyzed under the standards if Regulation 18702.3 to determine if the indirect effect on the official's property is significant enough to result in disqualification.  


Regulation 18702.3(c) states that for decisions which may affect an interest in real property but which do not involve a subject property from which the distances can be determined, the monetary standards contained in 18702.3(a)(3)(A) and (B) shall be applied.  Regulation 18702.3(a)(3) provides that the effect of a decision on real property in which an official has an economic interest is material if the decision will have a reasonably foreseeable financial effect of:



(A) Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B) Will affect the rental value of the property by $1,000 or more per 12 month period.


Consequently, the councilmembers may participate in the general zoning decisions despite the fact that the changes will be directly applicable to their properties.  However, they may not participate in the zoning decisions if the decisions will foreseeably increase or decrease the fair market value of their real property by $10,000 or more or the rental value of their property by $1,000 in a 12-month period.  (Regulation 18702.3(a)(3).)


If you find that any of the zoning decisions are likely to affect the councilmembers' respective properties by the amount set out in 18702.3(a)(3), the councilmembers may still participate if the effect on their property is not distinguishable from the effect on the public generally.  For the "public generally" exception to apply, a decision must affect the official's interests in substantially the same manner as it would affect a significant segment of the public. (Regulation 18703, copy enclosed.) 


The "public" consists of the entire jurisdiction of the agency in question.  (In re Owen (1976) 2 FPPC Ops. 77, copy enclosed.)  This is so because all the residents of the jurisdiction are constituents of the official. (In re Legan (1985) 9 FPPC Ops. 1, copy enclosed.)  Consequently, for the "public generally" exception to apply to this situation, the zoning decision must affect a significant segment of the population of Lompoc in substantially the same manner as it would affect the councilmembers.  (Dowd Advice Letter, No. A-88-214; Burnham Advice Letter, No. A-86-210, copies enclosed.)


For example, if a decision will affect a public official's property by $10,000 or more, but will affect a large portion of the city to the same extent, the public generally exception would be applicable.  However, if the decision will affect the public official's property by $10,000, and all the other properties in the jurisdiction to a lesser extent, it would appear a significant segment would not be affected as the public official, and the public generally exception would not apply.


I trust that this answers your questions.  If you have any further questions regarding this matter, please feel free to contact this office at (916) 322-5901.






Sincerely,






Kathryn E. Donovan

General Counsel

By:
John W. Wallace

Counsel, Legal Division

KED:JWW:plh

Enclosures
