




May 3, 1990

Lyle L. Lopus

Assistant City Attorney

City Attorney's Office

39700 Civic Center Drive

P. O. Box 5006

Fremont, CA  94537






Re:  Your Request for Informal Assistance







Our File No. I-90-208

Dear Mr. Lopus:


This letter is in response to your request for advice regarding the duties and responsibilities of Mayor Bill Ball and Planning Commissioner Pauline McIvor under the conflict-of-interest provisions of the Political Reform Act (the "Act").  We do not have sufficient facts to provide a definite answer to your questions; therefore, we consider your letter to be a request for informal assistance pursuant to Regulation 18329(c) (copy enclosed).

QUESTIONS


1.  Do the conflict-of-interest provisions of the Act disqualify Mayor Ball from participating in decisions related to the adoption of a specific plan for the Centerville district?


2.  Do the conflict-of-interest provisions of the Act disqualify Commissioner McIvor from participating in decisions related to the adoption of a specific plan for the Centerville district? 

CONCLUSION


1.  The conflict-of-interest provisions of the Act disqualify Mayor Ball from participating in decisions related to the adoption of a specific plan for the Centerville district if the decisions will have a material financial effect on the value of his residence.


2.  The conflict-of-interest provisions of the Act disqualify Commissioner McIvor from participating in decisions related to the adoption of a specific plan for the Centerville district because her real property interests are directly affected by the decisions.

FACTS


The City of Fremont is in the process of developing a specific plan for the Centerville district.  The Centerville district is one of the original five towns which jointly incorporated in 1956 to form the City of Fremont.  Mayor Ball and his wife own and reside in a single-family residence in the Centerville district.  Planning Commissioner McIvor and her husband own two single-family residences in the Centerville district, both of which they rent to residential tenants.  These three homes are in established residential areas where land use changes are not contemplated.  Mayor Ball's home is within the survey area but outside the study area in which major land use changes are being proposed.  Commissioner McIvor's rental homes are within the study area. 


The Centerville district has experienced slow economic growth for a number of years due to the location of most new retail, service, and office facilities in other districts and in nearby shopping malls.  The decline of the area has been minimized due to the success of several new car dealerships which dominate Centerville's commercial area.  Most of these new car dealers have expressed interest in relocating to an auto mall to be built away from the Centerville district and on the west side of highway I-880 in the City of Fremont.  


The City of Fremont has a population of approximately 170,000.  The population of the Centerville district is estimated at 38,875 residents.  Additionally, out of a total of 15,921 developed acres in the city, the Centerville district has approximately 3,125 acres.  The city has approximately 42,000 single family residences, 10,500 of which are located in the Centerville district.  Of these 10,500 units, approximately 700 are in the survey area where Mayor Ball's residence is located.  In the study areas there are more than 300 residences which are generally similar to those owned by Mayor Ball and Commissioner McIvor.  These figures indicate that the Centerville district, which is one of eight planning areas in the city, comprises from twenty to twenty five percent of the city in terms of single family residences, developed acreage, and population.  However, the specific plan would only apply to the study area which contains a small fraction of the total number of homes in the Centerville district.


The city designed a Centerville survey area consisting of approximately 40 square blocks plus frontage along three miles of Fremont Boulevard, along about one mile of Thornton Avenue, and along one and one-third miles of Central Avenue.  A study area was later defined which encompasses about eighty percent of the survey area.  The study area and the survey area are both part of the Centerville planning area.  The commercial core of Centerville is surrounded by single family homes and apartments.


The main objectives of the Centerville specific plan are (1) to prepare a land use plan for reuse of the auto dealer sites and other vacant and underutilized land, and (2) to adopt strategies for economic revitalization of the area.  You state in your request for advice that although successful revitalization of the Centerville business district would have a salutary effect on the whole Centerville planning area, actual specific plan land use changes are likely to be limited to parcels meeting one or more of the following criteria:


1.  Land and/or buildings currently vacant;


2.  Auto dealer or auto-related use;


3.  Underutilized land where the built space is significantly less than allowed by zoning; and


4.  Obsolete design/significant lack of maintenance and investment.

These criteria have been applied principally in the commercial business district.  In general, there have been no land use changes recommended in any established residential neighborhood in the Centerville district.  


It is your understanding that the planning work completed so far (three concept plans) suggests that, while certain aspects of the proposed plans may operate to increase the value and rental value of the Ball and McIvor properties, implementation of the plans would have a substantially similar effect on numerous other residential properties in and near the survey and study areas and probably, but to a far lesser degree, throughout the entire planning area.     

ANALYSIS


 Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that an official has a financial interest within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:



Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.






Section 87103(b).


Mayor Ball and Commissioner McIvor are public officials.  (Section 82048.)  For purposes of our discussion we assume that each has an interest in real property in the Centerville district which exceeds $1,000.  Thus, Mayor Ball and Commissioner McIvor are prohibited from making or participating in decisions which would have a reasonably foreseeable, material financial effect on their real property that is distinguishable from the effect on the public generally.

Foreseeability


The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow (1977) 70 Cal. App. 3d 817; In re Thorner (1975) 1 FPPC Ops. 198 (copy enclosed).)  The Act seeks to prevent more than actual conflicts of interest, it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.) 


It is reasonably foreseeable that revitalization of the Centerville business district will have a favorable impact on property located in the study area and its immediate surroundings.  As land use is upgraded, property becomes more desirable and the value of homes increases.  Thus, it is reasonably foreseeable that revitalization of the Centerville business district will have a favorable impact on the value of Mayor Ball's and Commissioner McIvor's properties.  However, disqualification is not required unless the effect of decisions regarding the Centerville district would have a material financial effect on the public officials' properties, and such effect is distinguishable from the effect on the public generally.

Material Financial Effect


The Commission has adopted a series of regulations to determine whether the financial effect of a decision is material.  In order to apply the regulations with respect to real property interests, it is necessary to determine the location of the property with respect to the project area.

Mayor Ball's residence


The city council will be adopting a specific plan establishing permitted land uses and standards of development for a portion of the Centerville district.  Mayor Ball owns and resides in real property within the survey area but outside the study area which will be affected by the specific plan.  Thus, any effect upon Mayor Ball's property resulting from adoption of the specific plan will be indirect.


When a decision affects real property indirectly, the effect of the decision is material if:


(1)  The real property in which the official has an interest, or any of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest.

* * * 


(3)  The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:


(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest....

* * * 


(e)  Redevelopment Decisions:  For purposes of this section "the boundaries (or proposed boundaries) of the property which is the subject of the decision" are the boundaries (or proposed boundaries) of the redevelopment decision to designate the survey area, to make findings of blight, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions.






Regulation 18702.3(a) and (e), copy enclosed.


We have insufficient information to determine the distance between Mayor Ball's residence and the boundaries of the study area covered by the specific plan.  However, if the residence is within 300 feet of the boundaries of the study area, decisions regarding the Centerville district will be deemed to materially affect Mayor Ball's property unless the decisions will have no financial effect on his property.  If the distance from the residence to the boundaries of the study area is more than 300 feet but less than 2,500 feet, the effect of a decision regarding the study area will be deemed material if it will increase or decrease the value of the residence by $10,000 or more. 

Commissioner McIvor's residential rental units


The planning commission will submit to the city council its recommendation for adoption of a specific plan for the Centerville district.  Commissioner McIvor owns two residential rental units within the area covered by the specific plan.  Thus, the effect of decisions regarding the specific plan on her real property interests will be direct.  When an official's economic interests are directly involved in a decision, the effect is material if:


The decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions; and real property in which the official has an interest, or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area.






Regulation 18702.1(a)(3)(D), copy enclosed.

Adoption of a specific plan for the Centerville district is akin to decisions involving redevelopment.  Such decisions are designed to, and do result in, improved property values within the area.  Because Commissioner McIvor's residential rental units are located within the study area which will be the subject of the specific plan, the effect of any decision regarding the specific plan will be deemed material and require Commissioner McIvor's disqualification unless the effect is distinguishable from the effect on the public generally.

Public Generally


The remaining issue is whether adoption of a specific plan for the Centerville district will affect the elected officials who own real property in the district in a manner that is distinguishable from the effect on the public generally.


The Commission has adopted a regulation and several opinions which are of assistance in determining whether a public official's interests will be affected in a manner distinguishable from those of the public generally.  Regulation 18703 (copy enclosed) provides, in part:


A material financial effect of a governmental decision on an official's interests, as described in Government Code Section 87103, is distinguishable from its effect on the public generally unless the decision will affect the official's interest in substantially the same manner as it will affect all members of the public or a significant segment of the public.






Regulation 18703.


The "public" is all the persons residing, owning property, or doing business in the jurisdiction of the agency in question.  (In re Legan (1985) 9 FPPC Ops. 1, copy enclosed.)  In the case of the mayor and a planning commissioner, the public consists of all the residents of the city.  Consequently, for the "public generally" exception to apply, a decision must affect the officials' interests in substantially the same manner as it will affect a significant segment of the population of the City of Fremont.  (Dowd Advice Letter, No. A-88-214; Burnham Advice Letter, No. A-86-210, copies enclosed.)


The Commission has never adopted a strict arithmetic test for determining what constitutes a significant segment of the public.   However, in order to apply the public generally exception, the population affected must be large in number and heterogeneous in nature.  (In re Ferraro (1978) 4 FPPC Ops. 62; Flynn Advice Letter, No. I-88-430, copies enclosed.)  

Mayor Ball's residence


You correctly point out in your request for advice that the Commission has found that property owners residing in their properties in the downtown "core area" of the City of Davis constituted a significant segment of the public.  (In re Owen (1976) 2 FPPC Ops. 77, 81. copy enclosed.)  Based on the general benefit the "core area" plan would bring to all the residents and to the business community in the City of Davis, the Commission concluded that the plan affected a significant segment of the public in substantially the same manner as it affected the public official.  Thus, if a significant segment of all homeowners in the City of Fremont will be affected by the improvement of the Centerville district in a manner substantially similar to Mayor Ball, the effect of decisions regarding the Centerville specific plan on the mayor's home will not be considered distinguishable from the effect on the public generally.


Your particular set of facts indicates that the Centerville district consists of between twenty and twenty-five percent of the city's existing residential area and population.  However, the Centerville business district is not the downtown "core area" of the city.  (See Owen, supra).  Therefore, the impact of the revitalization of the Centerville district will not be felt in the same manner by all the residents of the city.  For example, residents of districts other than Centerville, while perhaps benefiting intangibly from the improved appearance of the Centerville business district, are likely to feel no impact on the value of their homes due to the revitalization of the Centerville district.  Whereas the project would, in theory, benefit the entire city by eliminating blight, property owners within the study area and its immediate proximity will see their property values enhanced to a greater degree than those property owners more distanced from the project.  We conclude, therefore, that Owens, supra, is inapplicable to your facts and that homeowners in the Centerville district do not constitute a significant segment of the public.  Accordingly, Mayor Ball must disqualify himself from participating in any decision which will have a material financial effect on his residence. 

Commissioner McIvor's residential rental units


Commissioner McIvor owns two residential rental units in the study area.  The "public generally" exception, as applied to Commissioner McIvor's facts, may be deemed to be such residents of the City of Fremont who own less than three residential rental units.  This is so because the owners of a small number of rental units are a diverse segment of the population representing all occupations and interests and whose only common bond is the ownership of rental property.  (See Ferraro, supra, at page 66.)  We have insufficient information to determine the number of persons who own less than three residential rental units in the City of Fremont.  However, for purposes of our analysis, this information is of no import.  Any decision affecting development of the Centerville district study area will have an effect on commissioner McIvor's interests in residential rental property located directly within the study area.  Owners of residential rental property farther removed from the study area will not be affected by the revitalization of the Centerville district in the same manner as Commissioner McIvor.  The number of residences within the study area is too small to constitute a significant segment of the public.  The number of persons who own less than three residential rental units in this area would be even smaller and would not constitute a significant segment of the public.  Therefore, the public generally exception does not apply and the commissioner must disqualify herself from participating in decisions regarding the Centerville study area.     


We trust this letter adequately responds to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322-5901.






Sincerely,






Kathryn E. Donovan






General Counsel






By:  Blanca M. Breeze







Counsel, Legal Division
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