




May 15, 1990

John C. Wiedman

Attorney, South Tahoe Public

  Utility District

325 Main Street

Placerville, CA  95667






Re:  Your Request for Advice







Our File No. A-90-211

Dear Mr. Wiedman:


This is in response to your request for advice regarding the responsibilities of South Lake Tahoe Public Utility District Directors Robert Mason, Luis J. Pierini, and Steven J. Onysko under the conflict-of-interest provisions of the Political Reform Act (the "Act"). 

QUESTIONS


May Directors Mason, Pierini, and Onysko participate in decisions regarding sewer and water service to the South Lake Tahoe Redevelopment Agency?

CONCLUSIONS


Directors Mason, Pierini, and Onysko may participate in the decisions regarding sewer and water service to the South Lake Tahoe Redevelopment Agency, if the decisions will not have a reasonably foreseeable and material financial effect, distinguishable from the effect on the public generally, on themselves or their economic interests.

FACTS


The South Lake Tahoe Public Utility District (the "district") provides sewer service for collection, treatment, and disposal of sewage to approximately 17,000 connections, and water service for approximately 12,000 connections in the City of South Lake Tahoe (the "city").  The city is included within the boundaries of the district but is smaller in size than the district.  The city formed the South Lake Tahoe Redevelopment Agency (the "agency"), which has adopted a redevelopment plan for development of a portion of the city (the "redevelopment area").  This plan is proposed to be implemented in two or more phases.  The first phase is referred to as Redevelopment Project No. 1.  The following projects are included in Redevelopment Project No. 1:



Tahoe Marina Hotel (298 hotel rooms)

Embassy Suites (400 hotel suite units)

Some affordable housing

Linear parkway

Wet lands project

Roadway and drainage improvements (Loop Road)


Redevelopment Project No. 1 will require 1,813 sewer units, equivalent to 568-plus single family residential unit sewer requirements, and water service.  A sewer unit is a measurement of estimated flow and strength of sewage connected to district facilities.


Older motels are being acquired and destroyed by Redevelopment Project No. 1.  These motels, which have been or will be destroyed, utilize 1,813 sewer units, the number needed for Redevelopment Project No. 1.


The district is required to furnish sewer and water service to Redevelopment Project No. 1 if facilities and capacity are available or can be made available.  The district is required by law to charge the estimated cost of service.  The district has a transfer-of-sewer-unit ordinance providing for the transfer of sewer units from a parcel upon which the development is destroyed to a new undeveloped or previously-developed parcel requiring sewer units for service.  There are certain conditions of transfer required under the ordinance which some of the projects in Redevelopment Project No. 1 may not be able to meet.  The transfer ordinance provides that the board of directors of the district may provide relief from these conditions in its discretion.  


If the transfer-of-sewer-unit ordinance is not applicable to all of the sewer services required by the Redevelopment Project No. 1 and relief is not authorized by the district board of directors, some of the projects in Redevelopment Project No. 1 will be required to obtain a new connection for sewer services.  The district has established a capacity or connection charge for new sewer connections under a separate ordinance.


The district has no transfer of water connection ordinance.  All water connections for development are treated as new connections.


The payment of the estimated costs for Redevelopment Project No. 1 by the agency to the district for sewer and water service can be accomplished through a memorandum of understanding executed by the directors of the district and the agency.  The payment of the estimated costs by the agency can also be accomplished by the district board of directors granting relief from an existing district ordinance and amending an existing district ordinance.  Either procedure requires action by the board of directors to charge the estimated cost and provide sewer and water service to Redevelopment Project No. 1.  

DIRECTOR MASON


Director Mason provides architectural services to numerous clients in the City of South Lake Tahoe.  He has received more than $250 in the previous 12 months from the City of South Lake Tahoe for architectural services performed for the city regarding a shop.  This shop is located outside, and over 2,500 ft. from the boundaries of, the redevelopment area.  


Director Mason has performed architectural services for the Lake Tahoe Inn, a motel of approximately 400 units, which is located within the redevelopment area near Embassy Suites, the proposed hotel which is part of Redevelopment Project No. 1.  He has received more than $250 in the previous 12 months from Lake Tahoe Inn.  Director Mason has also performed architectural services for Brooks Lodge, which is located within the redevelopment area.  These services are expected to be completed during the month of March 1990 and Director Mason expects to receive over $250 following completion of that project.  


Director Mason has performed architectural services for Inn by the Lake.  This project involved adding a garage and three tennis courts on top of the garage.  The Inn by the Lake is located outside, and over 2,500 ft. from the boundaries of, the redevelopment area.  Director Mason has also done some residential designs for projects which are located outside, and over 2,500 ft. from the boundaries of, the redevelopment area.  


Director Mason owns the office building in which his architectural practice is located.  This building is located outside, and more than 2,500 ft. from the boundaries of, the redevelopment area.  Director Mason also owns a residence which is located outside, and more than 2,500 ft. from the boundaries of, the redevelopment area.

DIRECTOR PIERINI


Director Pierini is an equal partner in the Lake Tahoe Coin and Bullion business (the "coin business").  Prior to July 14, 1989, the coin business leased premises from Fantasy Inn Partnership.  These premises were part of a motel and business property which was one of the older motels being acquired and destroyed for Redevelopment Project No. 1.  Subsequent to July 14, 1989, the coin business was relocated to a point outside, and more than 2,500 ft. from the boundaries of, the redevelopment area.  Director Pierini and his partner are currently engaged in seeking compensation for the terminated leasehold interest from the agency and Fantasy Inn Partnership in an eminent domain proceeding.  Director Pierini and his partner have cross-complained for tort damages against Fantasy Inn Partnership, the agency and the city in the eminent domain proceeding as a result of the manner in which they were evicted.  The legal action is still pending.


Director Pierini owns a home and a vacant lot which are located outside, and over 2,500 ft. from the boundaries of, the redevelopment area.  

DIRECTOR ONYSKO


Director Onysko is a professional engineer and is employed on a salary basis by Jere E. Williams and Associates, an engineering firm in Round Hill, Nevada.  Director Onysko is not entitled to profit sharing or bonus from Jere E. Williams and Associates.


Jere E. Williams and Associates is currently under contract with the City of South Lake Tahoe for engineering work on the Loop Road Project.  The contract is a joint venture with other engineering, environmental and architectural firms.  The contract is not complete.


The Loop Road Project will require the relocation of utilities, including water and sewer lines.  If the water and sewer lines located in the city streets interfere with the Loop Road Project they would have to be relocated at district expense.  The proposed memorandum of understanding provides that the agency will pay the cost of utility line relocation for the Loop Road Project.

ANALYSIS


Section 87100 prohibits any public official from making, participating in, or using his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.  An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his immediate family, or on:



(a) Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.



(b) Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.



(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.



(d) Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.




Section 87103(a) to (d).


The members of the board of directors of the district are public officials.  (Section 82048.)  Accordingly, they may not make, participate in making, or attempt to use their official position to influence a governmental decision if the decision will have a reasonably foreseeable and material financial effect, distinguishable from the effect on the public generally, on themselves or their economic interests as described by Section 87103.

Foreseeability


The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow (1977) 70 Cal. App. 3d 817, 822; In re Thorner (1975) 1 FPPC Ops. 198 (copy enclosed).)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)

Materiality


Regulation 18702 sets forth the guidelines for determining whether an official's economic interest in a decision is "materially" affected as required by Section 87103.  If the official's economic interest is directly involved in the decision, then Regulation 18702.1 (copy enclosed) applies to determine materiality.  On the other hand, if the official's economic interest is indirectly affected by the decision, then Regulations 18702.2 to 18702.6 (copies enclosed) would apply to determine whether the effect of the decision is material.

Public Generally


Even if the reasonably foreseeable financial effect of a decision is material, disqualification is required only if the effect is distinguishable from the effect on the public generally.  (Section 87103.)  For the district, the public consists of all residents of the district.  Thus, disqualification is required unless the decision will affect the directors' economic interests in substantially the same manner as it will affect all residents of the district, or a significant segment of the residents of the district.  (Regulation 18703, copy enclosed.).

DIRECTOR MASON


The Act requires that Director Mason disqualify himself from participating in decisions which will have a reasonably foreseeable and material financial effect, distinguishable from the effect on the public generally, on his economic interests, such as the sources of income to him, his real estate interests, and his investment interests.


(a)  The city:  The city is a source of income to Director Mason of more than $250 in the 12 months preceding the decision.  Director Mason must, therefore, disqualify himself from participating in decisions which will have a material financial effect on the city which is distinguishable from the effect on the public generally.  This disqualification is required unless the decision will affect the Director Mason's economic interests in substantially the same manner as it will affect all residents of the district, or a significant segment of the residents of the district.  (Regulation 18703.)


As noted above, for the district the public consists of the residents of the district.  In order to be considered a significant segment of the public, a group must be large in numbers and heterogeneous in quality.  (In re Ferraro (1978) 4 FPPC Ops. 62; In re Legan (1985) 9 FPPC Ops. 1.)  The residents of the city constitute such a group and, therefore, are deemed to be a significant segment of the public within the meaning of Regulation 18703.  Therefore, any financial effect on the city will not be distinguishable  from the effect on the public generally.  Accordingly, Director Mason's receipt of income from the city in the 12 months preceding the decision does not require him to disqualify himself from participating in the decisions regarding sewer and water service to the agency.


(b)  Lake Tahoe Inn and Brooks Lodge:  Director Mason has performed services for Lake Tahoe Inn and Brooks Lodge and has received or expects to receive more than $250 from each of them in the 12 months prior to the decisions.  Thus, Lake Tahoe Inn and Brooks Lodge are sources of income to Director Mason within the meaning of Section 87103(c).  Therefore, he may not participate in the decisions regarding sewer and water service to the agency if the decisions will have a reasonably foreseeable and material financial effect, distinguishable from the effect on the public generally, on either of the sources of income.


As discussed above, to be foreseeable, the effects of a decision must be more than a mere possibility; however, certainty is not required.  In response to my questions, in your letter dated April 23, 1990 you clarified that, under one of the scenarios discussed, it was reasonably foreseeable that the decisions would have a financial effect on Lake Tahoe Inn and Brooks Lodge.


Depending on the size of the business entity, one of the subdivisions of Regulation 18702.2 would apply to determine whether the financial effect of the decisions on Lake Tahoe Inn and Brooks Lodge is material.  Such financial effect on Lake Tahoe Inn or Brooks Lodge would be distinguishable from the effect on the public generally.  Accordingly, if the effect of the decisions regarding sewer and water service to the agency is deemed material pursuant to Regulation 18702.2, Director Mason must disqualify himself from participating in the decisions.


(c)  Inn by the Lake: - Director Mason has performed services for Inn by the Lake and has received, presumably, more than $250 for such services in the 12 months prior to the decisions.  Under such circumstances, Director Mason must disqualify himself if the decisions regarding water and sewer service to the agency will have a reasonably foreseeable and material financial effect, distinguishable from the effect on the public generally, on Inn by the Lake.  (Section 87103(c).)


We do not have any facts to indicate that the decisions regarding sewer and water for the Agency will have a reasonably foreseeable financial effect on Inn by the Lake.  Accordingly, Director Mason need not disqualify himself from participating in the decision because of the receipt of income from Inn by the Lake.


(d)  Residential designs:  Director Mason provided architectural services in connection with residences and received, presumably, more than $250 from each of those clients.  In a telephone conversation on May 2, 1990, you advised that these clients, who are sources of income to Director Mason within the meaning of 87103, do not have any economic interests which could be financially affected by the decisions regarding sewer and water service to the agency.  Therefore, it is not reasonably foreseeable that the decisions regarding sewer and water service to the agency will have a financial effect on such sources of income.


(e)  The real estate interests:  Director Mason owns a residence located more than 2,500 from the boundary of the redevelopment area.  He and his wife also own the office building in which his business is located.  Presumably these interests are each worth $1,000 or more.  Thus, Director Mason has an interest in real property within the meaning of Section 87103(b).  Therefore, he may not participate in the decisions regarding water and sewer service to the agency if the decisions will have a reasonably foreseeable and material financial effect, distinguishable from the public generally, on his real property interests.  We do not have any facts to indicate that the decisions regarding water and sewer service will have a reasonably foreseeable financial effect on Director Mason's real property interests.  Accordingly, these real property interests do not require Director Mason to disqualify himself from participating in decisions regarding sewer and water service to the agency.


(f)  The architectural business:  Director Mason owns an architectural business worth, presumably, $1,000 or more.  Thus, he has an investment in a business entity within the meaning of Section 87103(a).  Therefore, he must disqualify himself from participating in any decisions which will have a reasonably foreseeable and material financial effect, distinguishable from the effect on the public generally, on his architectural firm.


We do not have any facts to indicate that the decisions regarding sewer and water service to the agency will have a reasonably foreseeable financial effect on the architectural firm.  Therefore, Director Mason is not prohibited from participating in the decisions.


DIRECTOR PIERINI


(a)  The coin business:  Director Pierini has an investment interest in a business entity, the Lake Tahoe Coin and Bullion business worth, presumably, $1,000 or more within the meaning of Section 87103(a).  In addition, the business is a source of income to him of $250 or more in the 12 months preceding the decisions within the meaning of Section 87103(c).  He may, therefore, not participate in decisions regarding sewer and water service to the agency, which will have a reasonably foreseeable and material financial effect on his business.  Director Pierini and his partner have sued the agency and Fantasy Inn Partnership in an eminent domain proceeding.  They have also cross-complained for tort damages against the agency, Fantasy Inn Partnership, and the city.  


Arguably, if the decisions regarding the sewer and water service to the agency could affect the ability of the agency, Fantasy Inn Partnership, or the city, to pay any amounts ordered by the court in the eminent domain lawsuit, the decisions could have a reasonably foreseeable financial effect on Director Pierini.  However, we do not have any facts to indicate that it is reasonably foreseeable that the decisions regarding sewer and water service to the agency will have any financial effect on Director Pierini or his business.  Accordingly, unless there are other facts available to Director Pierini which indicate otherwise, his interest in the business and the lawsuit do not prohibit him from participating in decisions regarding sewer and water service to the agency.  


(b)  Real property interest:  Director Pierini owns a home and vacant lot over 2,500 feet from the boundaries of the redevelopment area.  Presumably, each interest is worth $1,000 or more.  These interests require that Director Pierini disqualify himself from participating in decisions regarding sewer and water service to the agency if the decisions will have a reasonably foreseeable and material financial effect on his real property interests.  We do not have any facts to indicate that it is reasonably foreseeable that the decisions will have a financial effect on Director Pierini's real property interests.  Accordingly, Director Pierini's  real property interests do not disqualify him from participating in decisions regarding sewer and water service to the district.

DIRECTOR ONYSKO


Director Onysko is an employee of Jere E. Williams and Associates, an engineering firm currently under contract with the city for the Loop Road project, which is part of Redevelopment Project No. 1.  Therefore, he may not participate in decisions regarding sewer and water service to the agency if the decisions will have a reasonably foreseeable and material financial effect, distinguishable from the effect on the public generally, on the firm which is both his employer and a source of income.  (Section 87103(c), (d).)


The Loop Road project will require the relocation of utilities, including water and sewer lines.  To the extent that decisions regarding sewer and water service to the agency will increase or decrease the number of such utilities to be relocated, they may have a reasonably foreseeable financial effect on the engineering firm.


If the decisions regarding sewer and water service to the district have such a reasonably foreseeable financial effect on the engineering firm, Director Onysko must disqualify himself from participating in the decisions if the financial effect is material.  Regulation 18702.2 outlines the standards applicable to determine whether the effect of the decisions is material.


I trust this letter responds to your questions.  If you have

any further questions regarding this matter, please contact me at (916) 322-5901.





Sincerely,





Kathryn E. Donovan





General Counsel





By:  Jeevan S. Ahuja






Counsel, Legal Division

KED:JSA:aa

Enclosure

